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ON THE 



LAW OF WAYS, 



INCLUDIMa 



HIGHWAYS, 

TURNPIKE ROADS AND TOLLS, 

PRIVATE RIGHTS OF WAY, BRIDGES^ AND FERRIES. 



^ There are four kinds of Ways :— 

1. A Footway. 

2. A Horseway, which xv- 

CZ.UDES 

A rOOTWAY. 



3. A Carriageway, which isr- 

CLUDE8 BOTH HORSEWAY AND 
700TWAY« 

4. A DriftwaT." 

Sdwyn's N. P. 1339. 
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The erecting of a Bridge is bnt laying out a way."— 3 Mod. 294. 



A Ferry '^ is a ooimnum passage, which is no more than a oemmon 

highway."— 3 Mod. 294. 
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PREFACE. 



In the fbllowing Volume the varioits kinds of Ways are first 
mentioned. The methods of claiming them are next considered, 
together with the lawful user of them, as with so many horses, 
&c. There are . several obstructions upon roads which are occa- 
sionally great inconveniences to passengers. These, with the 
remedies, either prescribed by the legislature, or enfbrced by 
private individuals^ are next presented to the notice of the reader. 
Some circumstances will be found which operate to destroy a 
public highway, and others which defeat a private right of pas« 
sage. A Chapter on extinguishment is devoted to the consider- 
ation of these. The sixth and seventh Chapters are devoted to 
the important subject of the due management and improvement 
of roads, in the course of which the different liabilities to repair, 
the diversion and turning of roads, together with the law of turn- 
pike tolls, are discussed at length. 

The law of Bridges is next introduced ; and the respective lia-^ 
bilities to repair, together with the proper course to be pursued 
when it is desirable to alter or widen Bridges, are mentioned. 

The work concludes with three Chapters on Pleadings, Evi-^ 
dence, and Costs, as they respect Indictments or Actions touch- 
ing Ways. 

By the word " Ways,'* of course both public and private 
rights of that nature are understood, for, technically speaking, ft 
right of way is a liberty for a particular person or particular ia« 
dividuals to use a certain road, to the exclusion of other persons. 
With reference to Acts of Parliament for the regulation of 
roads, it is to be observed, that all the general statutes in force 
upon that subject will be found in the ensuing work, but that 



Tl 

the local acts could not of necessity be included^ by reason of 
their infinite diversity. 

This will account for the omission of the late Metropolitan 
Act^ which is^ in effect^ no more than a local act. It may be 
had^ like other local enactments^ in a separate form^ and must 
be expounded according to the same construction which governs 
the general law upon the question. 

The Author has purposely avoided even the setting out of 
these general statutes at lengthy for to have done so would not 
only have swelled this Treatise hx beyond its present size> but^ 
inasmuch as every wise practitioner would consult the acts them- 
selves upon the discussion of any question^ it seems^ moreover, 
to be unnecessary. 

li Cloistxbs, Temflk, 
June 1829. 
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CHAPTER I. 

i • • • 

• : . J :' 

- - • » • « 

(^4he Hverai kinisqf Ways, and of the Ownership of the 
■-;■''.. Soil, Trees, SfC. therein. 

Ways have been commonly divided into three classes^ but a late Dinsion of 

decisktti will warrant us in calling them fourfold (a), 1. Foot- Ways. 

wajB*. 2. Footways and Horsilways. 3. Foot^ Horse^ and 

Carriage Ways, &c. 4. Drift Ways (b). Lord Coke says, 

that the second class is also called a packe and prime way, be* 

cause it is both a footway, which was the first or prime way, and 

a packe or drift way also (c) ; but we shall see presently that a 

right of horse way does not necessarily include a way for driving 

loose cattle. The third division is said to include the other two (d), 

and although this m^y generally be the case, and is, indeed, 

prima Jacie evidence that it is so, it has been held, that a right 

d way for carriages does not necessarily establish a claim for a 

drift way. The plaintiff pleaded, in bar to an avowry damage 

feasant, that he had a right of way for his cattle from a pubuc 

street along a yard to certain premises in his occupation whidi 

he made use of as a slaughter-house. The preceding occupier 

had been accustomed to dnve £eit hogs along the way, and the 

plaintiff had been lately in the habit of driving fat oxen there 

for the purpose of killing them. It was admitted by the de- 

(a) 1 Taunt. 879. Selw. N. P. 1SS9. 

* Where a private Act of Parliament empowered a water company to " break 
up the soil and pavement of roads, highway Stfootuxu/s,** &c., ** and public places;** 
it was holden that the, word *' footway** as there used, meant those footways in 
larffe towns which are too narrow to admit of carriages and horses, and not a 
pau over a private ground. 4 Bing. 448. Scales v« Pickering. 

(6) Co. Litt. 66 a. 

(c) Ibid. 

(d) Ibid. 
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fendant, that all manner of carriages might pass and repass^ but 
no other user for cattle than that mentioned above was proved. 
After a verdict against the enlarged right sought by the plaintiff, 
the Court, upon a motion for a new trial, refused to disturb the 
decision of the jury. They thougjht there might often be good 
reasons why a man should grant a right ef caf riage-way> and yet 
no way for cattle ; that it might be dangerous to allow such an 
user in a closely inhabited neighbourhood, and that a public 
notice, however necessary in a public, was not necessary in a 
private way*. They also considered it a question for the jury 
to find, whether a right of way for cattle should be presumed 
from evidence of a cart-way (a). 

Ways three- Ways may also be considered as threefold under the description 
fold. of : 1. The king's highway. 2. A common way, such as leadsfirom 

a village into fields, &c. (6) 3« Private ways. Private ways are 
distinguishable from common ways, inasmuch as the soil o^ the 
former is generally in the owner of the adjacent isuid ; wh^erj^rtl^e 
Soil of the common way is either in the lord of the manor^or.mlfngs 
to the respective prc^rietors of land on each side of the road. 
And when we speak of a right of way ; strictly taken, it means 
a private way, that is, the privilege which an individual, or a 
particular description of persons, such as the inhabitants of the 
village of ^., or the owners or occupiers of the village of B,, may 
have of going over another person s grounds (c). It is an in- 
corporeal hereditament, in which a particidar man has an interest 
and a right, though another be the owner of the land where it is 
claimed {d). 

It may be further observed that these two general divisions 
of ways are not by any means incompatible with each other. 
For a foot, a horse, or a cart way, may be used as the king's 
highway, as a common, or as a private way, according to the 
right in each particular case ; although it was contended, on one 
occasion, that the existence of a highway was not proved by evi- 
dence of a common footway only. The pleadings in case had 
described the terminus ad quern as a public king's highway, but, 
at the trial, proof of a footway and bridleway being given, with- 
out more, it was urged that a public highway was normen general 
lissimum, and must be taken to be such for all purposes. The 
objection being overruled, application was made for a new trial ; 
but the Court held the proof sufficient, for here was a public 
highway for foot passengers (e). And Lord Ellenboraugh ex- 

* As to the notice, by Mansfield, Chief Justice, against Chambre, J. 
(a) 1 Taunt. 279. Ballard v. Dvson. 
(6) 6 E. 3. 23. 

(c) 3 Cru. Dig. 109. 

(d) 2 Bl. Com. 36. 

(e) 8 East, 4. Allen v. Ormond. The court said, however, that such a 
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prestsed the same opinion some years afterwards^ saying : ** There 
IS no doubt that a public footway or bridleway is a hi^way : it 
is a highway for foot passengers, or for horse passengers/' See. (a) 

Bat it has not been expressly decided^ whether every high* 
way must necessarily be a thoroughfare. In the case^ ind^^ 
of t^ trustees of the Rugby Charity against Merryweather (6)^ 
there was evidence of user of a c(nmBon street^ thoagh it was Thorough- 
said to be no thoroughfiEure ; and Lord Kenyon seemed to admit f<uie. 
the distinction. But the authority of that case has been ques- 
tioned generally^ ttlthough the decision did not take place on the 
Joint of thoroi^hfietTe. And on a subsequent occasion Lord Chief 
ustice Abbott said^ '^ I have great difficulty in conceiving that 
there can be a public highway which is not a thoroughfare^ be- 
cause the public at large cannot well be in the use of it." (c) The 
learned lord> however, added, that he had told the jury at nisiprtus, 
that such a highway might exist {d). Lord Ellenborough had 
instanced Queen Square as a highway in a former case, and " yet ", 
said the learned chief justice, '^ there is no thoroughfare."* 

If there be a distinction in law between a highway and a 
ihorough^re, the term ^' king's highway " will be capable of two 
divisions, and there would then be five, instead of four, kinds 
of ways. 

Private ways may also be said to be appendant, or in gross ; Ways ap- 
but the consideration of them in this sense rather belongs to the pendant or 
mode of claiming them, which will be the subject of the ensuing *° S^'"®^! 
Chapter. W 

The king's highway is a public passage for the king and his what is the 
subjects, and thence the name is derived. Whether the high- king's high- 
way lead directly to a market town, or only from town to town, ^«y« 
being a thoroughfare to other towns, it is still a king's highway, 
if it be comiiion to all the people (e). So, again, if a way lead 



desciiption might be tad on special demurrer, as not pointing out* with sufficient 
certainty, what sort of highway was meant. See Ca. Temp. Hardw. S16. Re^ 
Y. Hatfidd Inhabitants. Lord Chief Justice Holt, speaking of a footway, horse 
and prime way, common to all the queen's subjects, expressed himself in terms 
which can hardly be reconcOed with this decision. *• Hiese are not altae r^a 
vise, for that is the great highway, common to cart, horse, and ibot, that please to 
use it.'* 6 Mod. 255. 

(a) IS East, 97. So Holroyd, J. 2 B. & A. 648. The same of a towing 
path. lb. By Bayley, J. 

(6) 11 East, 875, note. 



!e) 5 B. and A. 456. 



[d) Ibid. A highway is infinite ; it has no terminvs I qiio» oor termiotts ad 
qimm. 10 Mod. S^ by Parker, C. J. 

^ There b a thoroughfare for foot passengers at one part of Queeq ^Square. 

(e) 1 G^awk. Cr 76. sect. 1. 
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roads. 



Water. 



to a market^ and be a way for all travellers^ and commiinicate 
with a great road^ &c. it is a highway (a). But it is not essen-* 
tial that a highway should lead to a market town, for then the 
lord of a market might extinguish a highway by forfeiting or 
surrendering his charter, or the king, by granting a market, 
might change a private into a public way (b). It follows from 
hence that a road, which is for the benefit of some particular 
persons only, cannot be called a highway. 

Again, if a vill be erected, and a way laid out to it, if there 
be no other way but that to the vill, it snail be deemed a public 
way (c), though not a king's highway^ unless common to all per* 
sons* 

• * • 

Outlets, if used time out of mind, (wheii the road, for ex* 
ample, is overflowed,) form part of the highway, so that the 
king's subjects may go upon corn sown on such outlets if the track 
be foundrous, or out of repair (d), , 

Turnpike roads are highways ; but it dbes not necessarily 
follow, that every road is a hi^way where toll is taken, since 
there may be toU-traverse for passing over a manor, &c., as we 
shall see in a future page (e). 

» 

A navigable river i^ also esteemed to be a highway (f). And if 
ti water, which is a highway, change its course, and flow upon 
the land of another, the highway extends over the place where 
the water newly runs, in like manner as it exist^ over the 

(a) 1 Ventr. 189. per Hale, C. J. 

(b) Bum's Justice, 2Sd edition, vol. 2, p. 667. 

(c) 10 Mod. 160, per Parker, C. J. 

Id) 1 Ro. Ab. 390. Sir Edward 'Duncombe*s case. Formerly, if the track 
were foundrous, and one assigned a way out of his own ground, it did not 
become the king*s highway, without a writ of ad quod damnum and inquisi- 
tion thereon. Cro. Car. 266. 

By 8 and 9. W. S. c. 16, upon the enclosure of a common nigh way after an 
ad quod damnum and inquisition thereon, any person may complain by appeal 
to the sessions next after the inquisition. The determination of the sessions to be 
final ; and if no appeal be made, the inquisition and return, entered and recorded 
by the clerk of the peace, shall be for ever binding. 

This writ of ad quod damnum is an original writ, issuing out of and returnable 
into Chancery, and directed to the sheriff' to inquire of the damage likely to arisen 
and the inquisition, being a proceeding efc partCy is in its return traversable. Burn's 
Justice ed. 23, vol. ii. p. 699. The public oould not justify going over a new way, 
as a common highway^ without this writ, but were obliged to shew their excuse 
specially. The inhabitants were not bound to keep watch in such new way, nor 
repair it, nor make amends for a robbery committed on it. Cro. Car. 267. 1 
Burr. 465. See Vaugh. 341. It was (and in such cases still is) necessary, 
that the new way should be as beneficial as the old one. Ambl. 295, Armitage^ 
ex parte. It was made a question, in the case just cited, whether this writ would 
lie to change the conditi/on of a way. — Ibid. 

re) Ch. VII. 

[/) 10 Mod, 382, per Parker, C. J. 
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GHJp^. !•] Several kinds qf Ways. t 

anciei^ '^HTSQ^ so that the lord of the soil may not disturb 
it (a). ' 

Further, a public bridge is comprehended under the title of Bridget, 
a king's highway (6). 

It is laid down in the old books^ that in a highway the To whom 
king has nothing except the passage for himself and his people, ^® "oil ^^ 
but that the freehold, and all the profits, as trees, &c. appertain ^°^,*? ^ 
to the lord of the soil (c). And, it is further mentioned, that bebn^ ^"^ 
the lord of the soil in this case is the owner of the adjoining 
land (d). For it is presumed by the law, that the proprietor (rf 
such land adjoining gave up to the public for passage at some 
former period all the land between his inclosure and the middle 
of the road (e). Hence it is, that trespass may be maintained by 
such a proprietor for digging. the grouna of the highway (J*), and 
he may, moreover, maintain ejectment, for the sheriff may give 
possession of the way, subject, neverthelesjs, to the easement (g). 
Trespass was brought by the plaintiff, who had built a street upon 
his property, and permitted it to be used as a highway. It was 
objected, that the plaintiff had dedicated the place to the public, 
and was incompetent to sue as for a trespass on his private 
property. But the court said, that although there had been a 
dedication to the public, as far as regarded a right of passage, a 
tnoisfer of the absolute property in the soil had never taken 
|£ice ; and the plaintiff had judgement (A). 

Pfimdjacie, therefore, the presumption is, that a strip of land, 
lying between a highway and the adjoining close belongs to the 
owner of the close, as is the presumption also, that the highway 
itself, ad medium Jilum vice, does (i), although acts of ownership 
exercised by the lord may be adduced to repel it (Ar). And 
where that strip of land communicated vnth open commons, the 
{resumption failed, for the evidence of ownership which applied 
to the larger portions of land, applied to the narrow strip also to 
which they were contiguous (/). So, where the land next to the 
road was a slip of green sward, which had been generally treated 

(a) 22 Ass., pi 93. 

(b) See post. Ch. VIII. on Bridges. 

(c) 2 E. 4. 9. 8 E. 4. 9. 8 H. 7. 6. 2 Inst. 706. 

(d) 8H.7.6. 

(e) 7 B. & C. 806, per Bayley, J. 

(/) 8 E. 4. 9. 1 Burr. 143, by Lord Mansfield. 

(g) 1 Burr. 133, Goodtitle, dem. Chester, v. Alker. Id. 143, Selman y. 
Courtney, cited there. 

(h) 2 Str. 1004, Lade v. Shepherd. 

(0 7 Taunt. 41, by Gibbs, C. J. 2 Stark. 468, by Abbott, C. J. 7 B. & C. 
S06, by Bayley, J. 2 Stark. 463, Steel v. Prickett. 11 East, 61, Stevens 
V. Whistler. And see 3 B. & P. 418, Doe d. Jackson v. Wilkinson. 

(k) Lofit 868. Anon. As to taking gravel, &c. see Seijeant Hill's MSS. 
jfoh 10, pp. 861. 442, Sir llios. Salisbury v. Rhodes. 

(0 7 Taunt 39, Grose v. West. 



Prq/Ut cf W(hf9y id wha^ tkef belong. ^ohap. x, 

as Wfiste knd, and as a common for tattle, being considered "as a 
portion of a neighbouring common^ to which on one extremity it 
adjoined ; in this case^ in the absence of any evidence that the 
iSfWner of the scnl next the road had exercised any right over it^ the 
judge directed the jury to presume the locus in qtto to be common 
land^ for the |)rim^^cte presumption failed by reason of the re- 
putation of waste {a\ But where a cottage had been built on 
a slip of waste Isna by the side of a turnpike road adjoining to 
inclc«ed land> which was copyhold, and ejectment was brought by 
the owner df the Inclosure to recover this cottage; it was 
objected^ that however true it might be^ that the presumption 
of ownership in the proprietor of adjacent land took effect where 
that proprietor was a freeholder, it could not avail on the pre* 
sent occasion, as the adjoining premises were copyhold ; and it 
was contended) that this cottage belonged to the lord of the 
manor. But the court gave their judgement for the plaintiff ; had 
the road existed, indeed, from time immemorial, the property in 
the road and waste adjoining might have belonged to the lord ; but 
here the probability was, that the road had been made long since. 
It was added, that the primd facte presumption ought to be con« 
stantand uniform, and that it should extend to cases where the 
owner is a leaseholder or copyholder, as well as a freeholder (6).. 

In a case recently quoted (c). Lord JMansiield, after observing 
that the freehold ot the way, and all the profits belong to the 
owner of the soil, went on thus : '^ So do all the trees upon it> 
and mines under it (which may be extremely valuable). The 
owner may carry water, in pipes, under it." (rf) With respect 
to trees, there seems, at first sight, to be some difficulty, owing to 
an apparent cdiitrariety of opinions in our books. On the one 
hand, it would appear horn the authorities, that trees growing in 

(a) Holt 463, Headlam t. Hedley. 

[h) 7 B. & C. 804^ Doe, dem. Pring and another, v. Pearsey. ** In remote 
and ancient times, wfa^ roads were frequency made through uninclosed 
lands, and when the same labour and expence was not employed upon roads, 
and they were not f(Hmed with that exactness which the exigencies of society 
now require, it was part of the law, that the public, when the road was out 
of repair, might pass along the land by the side of the road. This right on 
the part of the public was attended wiUi this consequence, that, although the 
parishioners were bound to the repair of the road, yet, if an owner excluded 
the public from using the adjoining land, he cast upon himself the onus of 
repairing the road. If the same person was the owner of the land on both sides, 
and inclosed both sides, he was bound to repair the whole of the road ; if he 
inclosed on one side only, the other h&ng left open, he was bound to repair to 
the middle of the road ; and where there was an ancient inclosure on one side, 
and the owner of the lands inclosed on the other, he was bound to repair the 
whole. Hence it followed, as a natural consequence, that when a person inclosed 
his land from the road, he did not make his fence close to the road, but left an 
open space at the side of the road to be used by the public when occasion required. 
, This appears to be the most natural and satis&ctoiy mode of explaining the fre- 
quency of wastes left at the sides of ro«d&'* 8 Stark. 460, by Abbott, C. J. 

(c) Goodtitle ▼. Alker. 

{d) 1 Burr. 148. 



the hi|^¥ra^, or «n «|ie side oikytkre the property of the lord of 
the inaiKnr ; on the other hand^ that they belong to the owner of 
the adjacent knd^ whether he be lord or freeholder. Thtus it is 
said> that if trees be growing in the king's highway, he to whom 
the seignory of the leet of the same place belongs, shall have the 
trees (a)w &eoke, however, says^ that the word " leet" here must 
mean the fee, or the soil, ^r that leet is not seignory $ that, if not 
sati^ea, the oaae oaamot be law ; but he adds, that leet is in 
some eountries taken for the soil (b). So again, it is said, that 
all the profits ^of the highway, as trees, &c., belong to the lord of 
the soil (c)» The comment of Kitchin, in his Courts Leet, upon 
these passages, ia as follows : '^ Where a lord of a manor hath 
hmd upon both parts of a highway, he shall have the trees growing 
ia the highway ; and, also, where a way is over a waste of the 
lord's ; Imt, where a freeholder hath land of each part of the high- 
iraT> ke shall haYe no- trees growing in the highway ; and where 
he Wh land joyning but upon one part of the way, he shall have 
]!» trees grofwing upon that half of the way. But Britton saith, 
that a. freeholder ahall have trees, if it be not in the common 
h^way/' (d) 

This observaticm of Britton is an authority agetinst the right 
of the lord to take the trees, unless they actually be in the high« 
iray. It is, moreover, laid down in Rolle (e), that the owner of 
the soil of both sides the way shsdl generally have the trees grow- 
ing upon the way. And further, it is noted in Brownlow, that 
to the owner of the soil- on both sides of the way, of common 
right belong the trees that grow in the lane, whether he be lord 
or freeholder (f)» These remarkable words are added : — The 
best badge of truth, is the usage of taking the profit of the trees {g). 
So that it would appear from thence, that the question would 
rather be decided by the custom of each particular manor. And, 
in conformity with this rule, it has been held, that the lord of 
a rape, within which were ten hundreds, might prescribe to have 
all tne trees growing in any highway within the rape, although 
the manor or soil should belong to another, and usage to take the 
trees was said to be a good badge of ownership (Ji). 

It is observable, that the, authorities, upon which Kitchin 
founds his opinion, speak of the Urrd of the soil. But it by no 
means follows, that the lord of the soil is the lord of the manor. 






27 H. 6. 8. 

Bro. Ab. Leete. pL 3. 

(c) 8 E. 4. &. and see 6 E. 3. 23. 

(d) Kitchin, p. 68. 

(e) 1 Ro. Ab. 392. 
(/) 1 BrownL 42. 

) Ibid. 

) lRo.Ab. 392. Pelham V. Wialt. 
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8. PrqfiU qfWanSy to whom ihey beiong. [^chaf. i. 

for the presumption beings that the highway, usOue ad medium 
JUum vicBy belongs to the owner or owners of the aajaoent land re- 
spectively, the lord of the soil might there mean the freeholder, 
whose land lay contiguous. 

It would be desirable to reooncfle the expressions above quoted, 
which are thus apparently at variance with each other. First, it is* 
dear, according to the very^ late case in Bamewall and Crteswell, 
that the highway, ad medium JUum, is primH facie the property of 
the adjoining land propriet(Nrs, whether copyholders, lea9e$oi4er%ij 
or freeholders. And the reason given is, tnat the propij^tor ipbfes^ . 
up all the land between his inc&sure and the miadle cf the ro94^^ 
to the public for passage. Trees, therefore, growing npfin ljbi^\ 
way, could not be the propertv of the lord of the manor u^]4er 
- these circumstances, at least so far as relates to the first pres^mp^- 
tion entertained upon the subject. And as the court declarecU^ 
in the above case, that they would not presume a road to have 
been made before the time of legal memory, it would be con- 
sidered, that a road had been made .within such time, and (Son- , 
sequently that the lord had not origiiuuly reserved *either the 
sou or the profits, including the trees. The original pre8um]>* 
tion, consequently, stands unimpcached, liable to be answered, 
nevertheless, by evidence of a contrary description. So thal^ 
where it appears, that the lord of the manor has always exercised 
the right of taking the profits of the trees, or, possibly, the tim-' 
ber itself, this may be a sufficient answer to the presumption, 
and a fair ground for concluding, that the trees were excepted out 
of the original grant. Thus it is, that the taking of the profits is 
said to be the best badge of ownership. So that it seems the 
cases may be well reconciled, by setting up the presumiption of 
ownership in the adjoining proprietors in the first instance, sub- 
ject to be defeated by a prescription, or well-founded custom, on 
the part of the lord of the manor. 
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CHAPTER II. 

.■>.■« 

How Wttjfs may be claimed. 

■I 

With respect to a luj^way^ in the words of Hale^ C« J,, ^^much 

depends upon common reputation." (a) And if the owner of 

land permit the public to pass and repass over his soil without 

molestation^ or any assertion of his rights^ for some time, the law 

Will presume a dedication of the way to general use. Much Ways bow 

dbcusadbn- has arisen as to the period which must elapse befcure cl>ii°'>^ 

such 'ft dedication will be presumed; and the attontioa of the 

reader VtlillW presently directed to it. It seems, therefore, that 

a' highway May be claimed, first, from time immemorial, and 

next, by reason of such a sufferance of public user within time of 

memory, as will lead to the conclusion, that the original proprietor 

had deseed a common benefit for all the king's subjects. It 

may also be enjoyed under an express grant. Hie same princi- 

plis appears to be applicable to common ways. 

I 
There are five modes of establishing a title to priyate ways : 
1. By prescription. 2. By grant. 3. For necessity*. 4. By 
distq(m. * Ana lastly, ways, whether public or private, may be 
daimed by virtoe of acts of parliament, as indosure acts, &c. (6) 
We wSl' waA coaosider the claim to the highway. 

If evidence be adduced to show, that a particular road has Highway 
always been used aa a public way, aud always considered as such, how claimed. 
it seems, that a daim of highway will be made out. And ways 
are now so well defined, from town to town, and village to vil- 
lage, and so well established by reputation, that a complaint of 
the want of thoroughfare js not likely to arise at the present day. 
Whence it is, that the writ,- ad quod damnuniy which might for- 
merly have been resorted to for the purpose of ascertaining whe- 
ther any injury would be likely to arise from the grant of a frecf 
passage for the king and his people, is, for the most part, fallen 
mto £suse in this respect (c). 

(a) 1 Ventr. 189. 

* This right is said to arise from a grant by the owner of the soil, or from a 
prescriptioo which supposes a grant, or from the operation of law. 6 Mod. S. 
See Fmch's Law» p. 63. 

(6) d Price, 585, Sutclifie v. Greenwood. Justices at sessions may also 
make alterations in the line of roads. And the power of reserving waggon ways is 
occasionally reserved to the lord of the manor by inclosure acts. See 1 B. & C. 
195. 

(c) See as to the ad quod danmum> Cro. Car. 267, and ante, p. 4. 



to Ways, how claimed : by dedication. [cAap. ir. 

Dedication But the principal question which has been agitated of late^ on 
of ways to the subject of public roads^ is the presumption Of dedication to 
the public, common use by the proprietors of land^ and, especially , by the own- 
ers of new streets. And there has been some difference of opinion^ 
and even a contrariety of decisions, as te the proof of a dedication. 
It seems, however, to be agreed, on the one hand^ that if a bar, or 
a written notice of " no thoroughfare," &c. be constantly kept 
up, the intention of the owner to exclude the public will be suf- 
ficiently clear ; and, on the other hand, that long user of a way 
without any obstacle, at a time when the owner of the soil is in 
possession, and cognizant of the user, will afford the strongest 
presumption of a dedication. We will now advert to the cases;. 
Upon the prosecutor of an information showing, that theve had 
been a common passage under the defendant's house, as far back 
as any witnesses could remember, the defendant produced a leaie 
of the way for fifty-six years, to the intent that it might be a 
passage during the term, and it appeared that the term had 
elapsed. The way had, nevertheless, been left open for four 
years, but the Chief Justice said, that would not be long enough 
to amount 'to a gift of it to the public (a). 

Again the plaintiffs brought an action against the Governors oi 
the Foundling Hospital, for removing an obstruction in Lamb's 
Conduit-street. They pleaded a common highway, &c. It was 
proved, that the hcus m quo had been a public street for above fifty 
years. A bar had been put up for two years previous to the action^ 
and the plaintiffs accounted for this, by saying, that the premises 
had been on lease for a long term, till ten years before the actioUj 
so that the public had been permitted to use the way for eight years 
without disturbance. Lord Kenyon asked, what the plaintiffs could 
say to this sufferance for eight years, and they replied, that there had 
been a treaty pending between them and the Foundling Hospital^ 
which had at length been broken off. Lord Kenyon held, that 
after permitting the public to use the way for eight years, with-* 
out offering any impediment, it was too late to assert the right, 
and that it was a sumcient time for presuming a dereliction of 
the way to the public. The Chief Justice added, that six years 
had been held sufficient in a great case much contested; and a 
verdict was found for the defendants, upon the issue, on the com- 
mon highway (6). This case, however, has been very much 
questioned ; and Lord Chief Justice Mansfield, in a subsequent 
case, observed upon the length of time, as mentioned by Lord 
Kenyon, very strongly. He said, he never could discover in the 
Foundling Hospital case when the dedication began: — if six years 
would be sufficient, " why not one ? why not half a year ? It 
would then become necessary for every reversioner, conung into 
possession of his estate, after a lease, instantly to, put up f^ces 

(a) 2 Str. 909, Rex v. Hudson. 

(6) 11 East* 876. n. Trustees of the Rugby Charity v, M«nryw«tther. 



CHAP. 11.3 Wii^*, how daimed : ^ dedicatitm. II 

aU round his proptf ty> to jprevent dedicatka/' (a) The phuntiff 
had erected a street^ leading out of a highway^ across his own 
dose and terminating at the «dge of the defendant's dose adjoin- 
ing. The defendant's dose had been separated from the end of 
the street for twenty-one years^ by his owu fence^ and during 
nineteen out c^ the twenty-one^ the houses had been completed^ 
the street watched^ deansed^ and lighted^ and part of the paving 
done at the expense of the inhabitants. The defendant then 
palled down his fence which separated his land from the street, 
and the plaintiff upon this erected a wall upon their own ground, 
wliidi the defen^bnt prostrated, whereupon the action was 
brought. . The question was, whether this cul de sac was a 
thorough&re ; and the court held, that the defendant was not 
justified in pbUing down his fence, and that the plaintiffs had 
not dedicated their street to the public (b), Mansfield, C. J., 
observed, that there were many conveniences attending a private 
cul de sac, of which the lessors had no right to deprive their 
tenants without their assent. And he doubted, Tt^ether the 
landlords could i^ee to the dedication, unless their tenants were 
willing to concur (c). Mr. J. Chambre differed from the rest of the 
court : he said, that a street had been laid down to be a high- 
way, that no particular time was necessary for evidence of a 
dedication, and that great inconveniences wotud arise from attach- 
ing a private right of way only to the houses in a cul de sac (d). 
It was said, however, that if the defendant had originally intimated 
his intention of pulling down his fence, and inclosing a thorough- 
fere, it would then have been incumbent on the plaintiffs to have 
phu^d an impediment, without dday, to prevent the public 
right from attaching ; but no such notice had been given (e). 
The case in East was further observed upon by Mr. J. Holroyd, 
on another occasion, who considered it as somewhat shaken by 
the observation of Lord Chief Justice Mansfield (y*). It is therefore 
rather the intention of the owner, than the time H sufferance, which 
must determine the fieu^t of dedicaticm. For example, the Duke of 
Bedford preserves his right in Southampton Street, Covent Grar- 
den, by a bar set across the street, which is shut at pleasure, and 
shows the limited right of the public (g). 

Where a bar had been placed across a newly-finished street, 
which bar, however, was soon knocked down, and the public used 
the street for some years as a thorough&re, it was contended, 
that a dedication, at least as £Bur as a right of foot-path, had been 

(a) 5 Taunt. 142. 

(6) b Tiunt. 186, Woodyer ▼. Hadden. 

(e) 6 Taunt. 143. See on this subject^ 5 B. & A. 456, obsenrations of Abbott, 

a J. 

(d) 6 Taunt T87, 

(e) 6 Taunt. 148, by Mansfield, C. J. 
(/) 5B.&A.467. 

(g) 11 Kait, 870, note, by Lord Ke^yon. 
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ptoviA. Mr. Jnstioe HeotJi held, that the pattifig up of the bsr 
rebutted the presumption of a dedication tb the public ; that th^ 
dedicaticm contended for must have been made openly> and with 
a deliberate purpose. The verdict negatived the right of way (a). 
So again^ where it appeared that a gate had been once erected 
across the locus in quo, but^ that for twelve years the public had 
used a way over the locus in quo, there being no gate during 
that period, Mr. Serjeant Marshall directed the jury to find 
against the right of way> and the Court of King's Bench sustained 
his opinion (6). Again^ where commissioners^ under a local act, 
set out a road for the use of particular persons only, but the pub*- 
lio, in ^kct, used it for many years /without interruption as a 
earriage-way, this was held insufficient to presume^a dedication. 
It was a distinguishing feature in this case, that the owner of the 
soil was comp^able to permit a qualified passage ; and it would 
be most inconvenient, if, wherever an occupation road should be 
set out, it should become almost immediately a public road, be* 
cause it might happen to be convenient for passage (c). 

On the other hand, where a passage leading from one to another 
part of a street (although by a most circuitous route) had been 
open to the public for several years, without either a bar or chain 
across it, or any mark denoting private property, and had been 
lighted by the City of London for a considerable time. Lord 
Ellenborough expressed his expectation at the trial for obstructing 
this way, that habitual interruption ofiered to persons attempting 
to pass through, would be shown in evidence. No such testi- 
mony being adduced, the Lord Chief Justice declared his opinion, 
that this was a public road, and a verdict of guilty was given 
against the defendant (cf). 

However, even admitting that a considerable lapse of time 
might establish a thorough£Bu*e or public way, admitting there 
may be a highway which need not be a thoroughfare, still it is 
requisite that the dedication should be the act of the owner of the 
fee. Therefore, where it appeared that the locus in quo (Little 
Abingdon Street) had been used by the public as far back as 
living memory could go ; that it had been lighted, paved, and 
ivatched, under an act of parliament (11 €reo. 3.), and enume- 
rated therein amongst the streets of Westminster ; but it also 
turned out, that the place in question had been on lease from 
1719 io 1818, and that the plaintifi^ put up a fence in 1820 ; the 
court were quite clear, that a consent on the part of the owner of 
the fee was indispensable towards a public right of way, and that 
if leave be given by an individual having a limited right, (as 

{ay 1 Campb. 868, note, Roberts v. Karr. 

(6) 1 Campb. 268, note, Lethbridge ▼. Winter. 

(c) 4 B. & A. 447, Rex v. Inhabitants of St. Benedict. 

{d) 1 Campb. 260, Rex v. Lloyd. 
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Qadarinleafe £pr:nlBety-']dnejeai*8») the lieenoeoan only continue 
fiiraiftliited^picaqodL The Chief Justice had lefib it to the jnnr to 
sajTyWliether there had been any dedication prior to 171^; which 
ti»y negsQtivedbytiiesr verdict (a). 

I^i.Bnt.frhere there had hteen a frequent change of tenants, cou- 
pIed;vrithA Jong, notorious* and uninterrupted sufferance, to which 
t}ie\ laiid^OT^'s steward was priyy. Lord jBUenborough presumed 
tke«Knumrrence of the landlord, although it was urged that the 
acquiescence of successive tenants could not bind the reversicmer, 
awl fthere was no proof that the landlord had ever been in pos- 
aesaon\b)^ . Here, it is obvious, that the landlord had several 
oppsfftilnijties of pn^biting the public passage, which he ne- 
l^bcted^ and notice to the steward was notice to the landlord. 

. I . T • 

. • . * r 

, Upon, a late diispute whether a street had been dedicated. Lord 
Chief Justice Best directed the jury, that if they thought the 
street had been used for years as a public thoroughfare, with the 
assent of the owners of the soil, they might presume a dedication, 
and the court refused a motion for a new tnaL The verdict was 
in favour of the general right (c). 

We come now to the question, whether there may be a par- Partial 
tial dedication ; and this point has not been expressly decided, dedication. 
although it has been frequently mentioned by the judges, whose 
opinions, however, by no means agree upon the subject. That 
toe permission, or dedication, may be definite as to time, seems, 
however, not to be denied ; it was so laid down by Lord Ellen* 
borough at the same time that he declared the necessity of an 
absolute dedication of the way itself (d). And Mr. Justice 
Heath, when denying the existence of a partial dedication, ob- 
served, that there might be a grant of a footway only (e). Both 
these judges were of opinion, that there could not be a partial 
right as acquired by dedication. But the matter was very lately 
observed upon again, and though not determined, Mr. Justice 
Bayley said, he was disposed to think th^e might be such a de- 
dication, and Mr. Justice Holroyd said, that on principle he saw 
no objection to it (J^). It was in a case where the land-owner 
had permitted the public to use a road for several years, for every 
purpose except that of carrying coals. But it was said, that 
having made a road public for horses and carts, the owner could 
not exclude any carts. It appeared, that the road had been made 
in 1820, and that a year afterwards, the owner caused two posts 

(a) 5 B. & A. 454, Wood v. Veal. 4 B. & C 591» Harper v. Charlesworth. 
&P. 

(by 4 Campb. 16, Rex v. Barr. 

(c) aBing. 447, Jarvis v. Dean. 

Id) 2M.&S.26S. 

le) 1 Campb. aes, note. 

(/) 7 B. & C. 860. LitUedale, J. doubted. 
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to be* erected^ one at ^eaoh «lde of the foad mnniiig throngh his 
estate^ and ta one of these a chain' was attached. The ju^e^ at 
die trial, told the jury, that a dedication to the public for a year 
was a dedication in the eye of the law^ and the question for the 
Court of King's Bench, was, whether there had b^n' a dedication 
upon this occasion. And it was the opinion of the court, that 
the public must take secundum formam doni, and it was impos- 
sible to conceive that the owner ever intended to give the road as 
a way for coals. There could not^ therefore, have been a general 
dedication of the road. As to a piutial dedication, admittittg tihat 
a restriction as to a public way might exist, two judges* were of 
of»nion^ that there had been such a partial dedicaticm in the instance 
before them. But if no such restnction could be supported, then, 
by Mr. Justice Holroyd, ^'this grant was only a licence revo» 
cable." And^ at all events^ as tke right given could not be more 
extensive than the gilt imported, and as the evidence of that 
gift absolutely negatived the general dedication, a verdict was 
entered in favour of the owner, the plaintiff in trespass (a). 

But if a general grant be once made, the grantor can never re- 
sume his rights again to the hindrance of the public. And the 
highway cannot be changed or diverted without the King's li- 
cence or the authority of parliament (6). And even if it • have 
not been used^ no length of time will be sufficient to prevent the 
King's subjects from using the way again, if they think propert. 

Common Common ways, such as lead from a village into fields, &e., may 

ways. also be daimea l^ r^utation, or from time immemorial. 

They may also be demanded^ in some cases, as ways of neces- 
sity^ as for instance, if there should be but one road to a place, 
and so no other way of gwng (c). 

Privateways A right of way, strictly so called, may be claimed^ firsts by 
^med. 1^ prescription and immemorial usage. As to have a way from one's 
^. ^J^ meadow into the high street (d), from one's house to church (e), 
scnp ion. ^^^ ^ a church, or over a church yard (f), over a particular dose 
or field to a parish church, which latter may be a prescription by 
the inhabitants of a vill (g). The churdi-yard of the Char- 

* Bayley and Holroyd, Justices. 

(a) 7 B. & C. 257, Marquis of Stafford y. Coyney. But supposing that 
there must be an absolute dedication to the public, still it may be definite as to the 
time. 2 M. & S. 268. By Lord EQenborough. 

(6) Cro. Car. 266. 1 And. 234. 

f Said to be the opinion of Gibbs, J. Selwyn. N. P. 1340. 

(c) Willes, 71, Chichester v. Lethbridge. 

(rf) 20 Ass. pi. 18. 20 E. 3. 18. 

(e) 20 Ass. pi. 18. 4 Mod. 366. 1 Ro. Ab. 391. 

(/) 18 E. 4. 8. pi. 10, " out of a church '' here means •• through the church." 
Bro. Prescr. pi. 91. 

(g) See 3 Cm. Dig. 110. 
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terhoBfiC^ it waa 9aid> in f^ t)ld e&m, was a commen war for the 
inh^b^.tanta ^f Lcmd^m to St. J. (St. John's)^ and that they pre- 
scribed in it (a). So for inhabitants to have a cross way^ for it is 
a|t e^aementy said not an interest (hi). So a lessee for life or 
yeairs^ or a tenant for years> may prescribe for such a way (c)-; 
fuid for the like reason, where a way is claimed by prescription^ it 
ia TM^ answer to say, (as upon a claim of a way by necessity,) that 
the'p^urt^y has another road (d). 

iX has bee^.held, that a man cannot claim away over another's 
ground from one part to another, but that he. may do so from one 
part of his own ground to another (e) ; although this latter position 
may wiell he doubted, as a man cannot prescribe for a right of 
way over his own land {fy 
, _ » 

. A way paay also be prescribed for, like a common •, as ap- 
pendant to ^me messuage, or other place (g). But if one have 
a way appendant to his manor, or to his house bv prescription, he 
cannot enjoy' it, unless in respect of the possession of that manor 
or house (A). For the appendancy is unalterably attached to 
that to which it is appendant. 

If the jury find their verdict in fevonr of a prescription, the 
court will not take notice judicially, whether, as a matter of fact, 
such a prescription could have existed. As, where one prescribed 
to travel in coaches and chariots from a certain messuage to 
Barnstaple^ ^c^ it was urged, that this could not be, because 
coaches and chariots, being of modem invention, have not been in 
use here time out of mind. But the court said, that the jury 
found it ; that it was a matter of feet, of which they could not 
take notice after a verdict ; but, on the contrary* that they were 
bound to receive it according to the finding of tne jury (e). 

The next mode of claiming a right of way is by grant. And, Privateways 
in general, the grant would be made by deed. But there is a daimed. €. 
(JitiRerence in this respect between grants of land to which a wvf ^y Grant 
is appendant, and a grant of a way in gross. In the first case, p>^°t 
altlraugh there were a parol lease for less than three years, the 

\a) 18 E. 4. 8. pL 10. 

[h) Noy. 120. Stone v. Wakeman. 

[c) 4 Mod. 866. 

[<0 6 Mod. 4. 

{e) 6 Mod. 3. 

(/) By Doderidge, J. Palm. 388; confirmed by Lord Kenyon, 1 East, 381. 

* Only that common appendant must be in respect of lan^ but a messuage, 
at least, after verdict, shall be taken to include land. 

(g) But see Yelv. 169, Godley v. Frith. See also Cro. Jac. 190. However 
the present form of pleading is to say, " as to the sud close belonging and ap- 
pertaining." Post, Ch. IX. 

(h) 5 H. 7. 7. by Fairfa:?. 

(t) Willes, 71, Chichester v. Lethbridge. 
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way vwvM fam, aooording to the nile^ that whatever is incideiit 
to land will pass by the description of .land (a) ; Ymtf in ike 
second^ it goes with the person^ and ^^usifc ^take efleot bjr dead 
only (b). An action was Drought fofdutnrfaing the use of a fvw, 
and it was objected^ that the <&ed of the iease^ under whidi the 
way was claimed^ had not been sinncii^ and that without a'^eed 
the way did not pass; and further^ that there wasAoeiEptess 
mention of the way in the lease. But the ooott considered it to 
be a matter of necessity^ that if land be granted with a way 
tha:eto^ the ¥ray should be quasi appendant to it^ and «o mij^t 
pass without being expressed in the lease^ for the land could not 
be used without a way (c). . And a way appendant ; cannot be 
turned Into a way in gro6S> because it is inseparably united to 
the manor or land to tne whicli it is incident (d). 

If a way in gross be granted^ the grantee may not grant it 
over to another ; and it was so said regarding a way-leave ioir a 
term of life (e). 

The grantor of a way shall not be permitted to defeat the li- 
cence wich^he has conceded. The lessees of a colliery had 
agreed to grant to the lessees of a neighbouring colliery a bcenoe 
to use a right of way which the former enjoyed ; the owner of 
the first colBery then (improvidently perhaps) granted the same 
identical tight of way for a term of years to the second lessees. 
Subsequently^ however^ this owner became possessed by assign- 
ment of the first colliery^ and of the way-leave^ and he then 
prepared to remove the materials from the old waggon road^ 
which the second lessees, contended he had no right to do^ and 
they moved for an injunction^ which was granted^ for it was not 
competent that the owner should interrupt the way in contra- 
diction to his own deed (J*), But a court of equity will not 
compel a person^ who has* agreed to take a way-leave, to the spe- 
cific performance of such an agreement, where it appears that the 
way-leave has been rendered useless, though without any fraud 
on the part of the grantor. It seems, that the court will only 
grant a quantum damnificavit (g). Again, one granted land of 
unequal width to another, which he described as abutting on a 
road on his own soil. It abutted on the road in the broadest 
part, but a narrow strip of the grantor's land intervened in the 
narrowest part, between the road and the premises granted. It 
was holden, that the grantor, and such as claimed under him^ 

(a) 2 Ro. Ab. 60. See 1 1 H. 6. 22 B. 
(6) See Palm. 887. 

(c) Cro. Jac. 189, Beaudely v. Brook. 

(d) 5H.7.7. 

(e) 7 H. 4. 86. B. 

(f) S Swanst. 99, Newmarch v. Brandling. 

(g) V. Whiter cited 8 Swanst 108. 



iWBtenonnd tii it id ^rfinoPt pn^hkmg the grant^'s user of this road 
•toRthergfentOf's atrip'^of land. The grantor had said, ^^thia 
bnA 4rti1».olL tberoad' : it wsub, therefore^ not competent for him 
to asy^'^that the land on which it ibutted waa not the road (a). 



* - * 



b vXh^ telBmfmg ^portant case concerning waggon ways is in« 
a a r ii jd jMve> although the right in question arose by virtoe of an 
atfg't oC .prtrfiamPPt, and not by grant. A lease of waggon ways 
ymi grititadr^. C B* ondor the authority of an act of parlia- 
lisMr 'There waa a proviso for re-entry^ in case he n^ected to 
bnuk' IT ^cifftaSn quantity of coals to C. dose, for the use of the 
irfifpahsnts of Leedsj and sell them there for a certain price. 
5E3j»iyifiiiriMe of a aubsequent act declared^ that the price waa 
inadequate^ &c, and it then declared, that C. B, might sell hia 
coals brought to C. dose, or at any other place near thereto, to 
fee med-aa a repomtory for coals instead thereof, at a certain in- 
ettAei pBc&: A siyhsequent aection enacted a proviso for re-entry, 
in case this latter stipiuation were not compliea with. The court 
held, that though the preamble of the last act did not redte an 
Intoitioir At permit C. B. to change the place used as a repository 
finrcoaia^ nor expressly enacted that he nught do so; yet that, aa 
it waai plainly the meaning of the legislature that he should be 
gnabled' to do so^ his lease was not forfeited. For the court, in 
eonatming acts of parliament, will give effect to the more ex- 
tenaiTe clauses contained in them, although no mention of them 
Aonld be made in the preamble, or elsewnere (b). 

XJnleaa a way be appendant to land, a grant of that lai^d will What a 
not indude the way without express words (c). And it will not &^ fiP^^ 

ri8 under the term, *' tenement." (d) But if it be appurtenant, **^ * ^JJ^ 
will necessarily pass under the word, '* appurtenances." (e) J^^^ ^^,^ 
The original owner of land only has the right of demising aU it will paw. 
ways appertaining to his proper^, and it is not competentlvr a 
lessee to demise sudi a right in Ids under-lease. The right of 
way would not pass under such drcumstances. Leases generally 
Contain the words, '' heretofore used," by which such ways would 
pais as have been hitherto enjoyed. But, in the absence of these 
worda, or words to the like e£fect> the under-lease would confer 
nothing more than a convenient way (f). And so it was, that, 
where^ in a lease, the abuttal on one side was described as an m- 
tiended way of thirty feet wide^ and an under-lease described the 
gionnd aa abutting on an intended way, without mentioning any 
width, it was held, that the under-lessee should only have a con- 

(a) 1 Taunt 495, Roberts v. Karr. 

(6) 7B. ft C. 648. Doe, d. Bywater, y. Brandling. 

(c) 11 H. 6. 22. B. 

(d) Ibid. 

(c) Plowd. Rep. 170. 1 B. ft P. 876, p*r Eyre, C. J. 
(/) E^ HolroH J. 2 B. ft C. 100. 
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renient wbj by virtue of this demise. When these two leases 
were made^ the road had not been set out> and the owner of the 
soil subsequently permitted the way^ which had been thirty feet 
wide^ to be narrowed to twenty-seven feet ; the under-lessee^ upon 
this^ brought an action against a purchaser of the surplus "way; 
who had built a wall^ but he was restricted, as we have said, to 
a convenient way (a). 

A grant is always construed strongly against the grantor ; so 
that, if he should grant premises with sdl ways, all ways ordinarily 
used shall go to the grantee. As, if one seised of ^. and W, use 
a way through W. to B. and then grant B. with all ways, the 
way through W, shall pass to the grantee (6). A lease granted 
in 1814, to take effect from 1820, demised certain houses to the 
plaintiff, together with a piece of ground, part of an adjoining 
yard, with all ways to the said demised premises belongings or 
with any part thereof used or enjoyed. At the time of granting 
the lease, the whole of the yard was occupied by one person, who 
had been accustomed to use a right of way to every part of the 
yard ; and the court held, that the plaintiff, the lessee, was en« 
titled to that right of way to the part of the yard demised to 
him (o). It is observable, that a mistake of the grantor in call- 
ing ways appurtenant, which, in fact, may be only convenient 
and accustomed ways, will not vitiate ihe grant. And so, where 
there was a demise of ways appurtenant, which was an im* 
proper expression, because they were over the land of the same 
owner, and no proof was given of any other way in alieno solo, 
that would satisfy the words of the grant, Mansfield, C. J., said, 
that the subsisting ways should be intended for the purpose of 
sustaining the demise of ways (d). So, it is laid down, that 
where the word ^^ appertaining" cannot have its proper significa- 
tion, it shall have such a signification as was intended by the 
parties (e). The legal construction of a grant of right of way is 
not necessarily confined to a grant, in its ordinary acceptation. 
For where the defendant entered into articles by wmch he agreed 
that for a certain consideration the plaintiff should have and use 
a way through and over his close, it was holden, that this was a 
good grant of a way (f). 

*^ In cases of rights of way, &c. the original enjoyment cannot 
be accounted for, unless a grant has been made ; and therefore, 
it is, that^ from long enjoyment, such grants are presumed." (g) 



(a) 2 B. & C. 9Qy Harding v. WUson. 
(6) Com. Dig. Chimin, D. 3. 

(c) 5 B. & A. 830, Kooystra v. Lucas. 

(d) 3 Taunt 31, in Morris ▼. Edginton. 

(e) Plowd.Rep.*170. 

(/) 3 Lev. 305, Holms v. 3eller. 
fe) 5 B. & A. 237, by Holroyd, J. 



i. 
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A naer for tw^ity years exerciaed adT^rsely, and without aaj 
thing to qpalii^t> wiU afford sufficient grounds Sot the jury to pre«i 
sap^ a grant. Thus^ where an occupation way over the locus in quo 
had' been assigned under the award of oommisaioners of enclosure^ 
to onye Joseph W. by mistake for John W. ; but it appeared on 
the trials that the occupiers of Joseph's close had used this way 
uninterruptedly for more than twenty years, and, indeed, had 
dfme ao ihjdPore the award ; the learned judge who presided, left it 
to'ti\e jury to-say^ whether there had not been an adverse po»* 
session^ althou^ the enjoyment of the way might, in &ct, have 
originated in mistake. He told the jury, moreover, that, if they 
thoiigjht the defendant's (Joseph's) enjoyment had been only by 
leave, or favor, or .otherwise than as under a claim or assertion 
rf TtfM, it fvould repel the presumption of a grant,' m, if they 
&ou^t the way had not been enjoyea adversely for twenty years^ 
they must find for ^ plaintiff. The jury gave their verdict for 
the defendant^ and the court were urged to set aside the verdict 
on the ground of a misdirection by the judge, in saying, that a 
grant of the way might be presumed from adverse user, althou^ 
originating in mistake. But the application was unsuccessful, 
for nothing appeared in the evidence to show, that the parties 
referred their acts to the award ; and then it came to the common . 
case of adverse enjoyment for twenty years, which was distinctly 
proved for the defendant (a). Had any facts appeared sufficient 
to warrant the objection, it is probable that the direction of the 
learned judffe might have been more seriously canvassed. " F<w if, 
exercising the right of way from time to time, it had appeared, 
that the party had asserted his right to be grounded on the 
award, though it were exercised ever so adversely, I do not know 
how the jury would be warranted in referring it to any other 
ground than that the party himself insisted on at the time." (6) 

In a subsequent case, where an alleged right of wav had been 
pretty constantly contested, but the defendant had pleadea that 
his deed of grant had been lost, the learned judge directed the 
jury^ that if they thought the defendant had exercised the right 
of way uninterruptedly for more than twenty years, by virtue of a 
deed, and that that deed had been lost, they should find for the de- 
fendant ; but that, if they thought there had been no way granted 
by deed, they should find for the plaintiff. The jury said, they 
could not find any deed, and found for the plaintiff. This ruling 
of the learned ju(^e was held to be perfectly correct (c). 

It is a principle of law, that the grant of a thing shall carry Private wi^t 

claiiiied. 8. 

, X -. « ^ « „r.. From necei* 

(a) S East, 294, Campbell v. Wilson. ^ty. 

(6) 3 East, 802, by lAwrence, J. 

(c) 8 Bing. 116, Livett v. Wilson. See Bull. N. P. 75, Keymer v. Summers, 
where Yates, J., held, that SO years' user of a way would afford a presumption of 
a grant or licence. 

c2 
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tU things indiided) witboat which, the tihing granted cannot be 
had (a). Therefore, if A. have an %ere of ground in the middle, 
and surrounded by other of his lands, and enfeoff JB. of that 
acre, here, of necessity, a convenient way arises on B*% bduJf to 
go over i^.'s ground as a necessary incident (6). Suppose a man 
to have four closes lying together, and he sell three of them, re-r 
serving the middle close, but not mentioning expressly the re- 
servation of any way for himself, and that he have no way to the 
middle dose, except through one of the closes sold ; here the law 
will reserve a way for his benefit, and although he had both lands, 
there would not be any extinguishment ^ the way (c). It is 
the same, though the dose aliened be not totally inclosea by the 
grantor's land, but partly by the land of strangers, for the grantee 
may not go over the strangers' land {d), A person, as a trustee, 
conveyed land to another, to which there was no access except over 
the ground of the trustee, and it was said, that the plaintiff (the 
trustee) had joined in the grant to the defendant merely as a 
trustee, and not in his own right, and therefore ought not to 
be concluded by such an act to his own prejudice. On the other 
side, the claim of a way of necessity was strongly urged as estab- 
lished in Button v. Taylor (e) ; because, as it is there said, it is 
for the public good that the land should not be unoccupied ; and 
Lord Kenyon declared himself disposed, independently of any 
other point, to accede to the authority of that case*. Bat he 
said, that on the principle, that every aeed must be taken most 
strongly against the grantor, the case oefore the court was clearly 
i^gainst the trustee who had brou^t the action, for it could not 
be intended that he meant to make a void grant ; it must be sup- 
posed, that some beneficial interest wotdd be conferred, and then, 
here arose a way of necessity, because a man had granted a dose 
surrounded by his own land {f). 

Lord Kenyon seemed to consider, that there was considerable 
difficulty in the general question, that a way must of necessity 
exist where the l^d of one man is surrounded by that of another. 
And he is said to have expressed that opinion at Gloucester sum- 
mer assizes in 1797 (g)* And Mr. Sergeant Williams denies 
that genial right, as Qp, to use his own words, '^ a self-created 

(a) Hob. 234. 

(6) Noy. 123, Oldfield's case. Id. 14, by Williams, J. 

(c) Ow. Rq). 122, Cro. Jac. 170. Clark v. Cogge. 2 Lutwy. 1487, 9. 
Dutton Y. Taylor. 2 Siderf. 39, Packer ▼. Welsted. See also 5 Taunt. 311, 
Biickby v. Coles. 

(d) 2 Ro. Ab. 60. 

(e) 2 Lutwy. 1487. Supra. 

* " Though," added the learned lord, " I cannot say, that my reason has been 
convinced by it." 8 T. R. 66. 

(/) 8 Term. Rep. 50, Howton v. Frearson. See also 1 X&unt. 495, Roberts 
Y. Karr. 

U) In Large y, Pitt, 2 Wms. Saund. 323, n. 6. 
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mboeaaty could be^ eitiber in Ikvr or reason^ any jastiilcation 
•£ a trespass oommitted ou another's land." (a) So Lord 
£fleiiborDiig|i : speaking of a bad plea, he says, " It seems to 
soppQse, that wherever a man has not another way, he has a 
zij^t tago orer his neighbonr's dose. But that is not so." (b) 
Unity of pessesedon, obserres the Sergeant, is the foundation of 
lie iighit ; and he pnts the claim of the way of necessity upon 
tlds principle, that a way to the dose granted exists over the 
granttff's limd as incident to the grant, for without it no benefit 
eimld be derived from the grant (c). And this is the prindple 
nclitifmed in Hobart, and which has been quoted in a former 
page. Thus it is, that a rector may enter into a dose to carry 
avsy the tithes by the usual road, for the privilege is incident 
to that ri^t to the tithes which the law has given him (d). So, 
if one have, dther by grant, or prescription, a right to wreck 
thrown upon another's land, of necessary consequence he has a 
ri^t to a way over the same land to take it (e). 

It is> therefore, agreed on all hands, and all the authorities 
support the doctrine, that in the case of a grant of land without 
a reservation of any way, a way of necessity will pass as incident 
to it. And a way of necessity thus considered will be found to 
be nothing dse but a way 5y grant (/). 

But authority is not wanting to the effect, that, under any 
circumstances, if one man's land be encompassed by another, 
such a way exists. Thus, one reason for the judgment in But- 
ton V. Taylor was, that the land should not be unoccupied (g). 
AiuL again, if ^. have an acre of ground surrounded by ground of 
vB., 4*9 for necessity, has a way over a convenient part of B.'b 
ground to his own soil, as a necessary inddent to his ground (A). 
jBut this observation does not appear in the report of the same 
casev in Lord Raymond (i), and Holt, G. J., there said, that the 
way of necessity should have been pleaded as passing by the de- 
ma^ there stated, as appurtenant. 

If there have never been an unity of possession, and the way 
have b«« used unmemoriaUy. it may iT^Smed by prescrip- 

(a) 1 Wms. Saund. 823, n. 6, in Fomfret v. Ricrofi. 

(6) 4 M. & S. 392. 

(c) Ibid. 

{d) See 2 Lutwy. 1314. 2 N«w. Rep. 466. 1 Wms. Saund. S2S» a. n. 6. 

(e) 6 Mod. 149, Anon. 

(/) 1 Wms. Saund. S2S, n. 6. This law, as to the way of necessity, thus laid 
down, by Mr. Sergeant Williams, is recognized with much approbation by Lord 
Bllenborough. 4 M. & S. 393. » 

(g) 2 Lutwy. 1489. 

(h) 6 Mod. 3, Staple v. Heydon. 

(0 2 Ld.Raym.922. 

(k) 1 Wms. Saund. 323, n. 6. It is reasonable to conclude thai this general 
question is not very likely to be agitated. For if a vray have been immembtially 
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What way to Ag a ffeneralpriaclple^ ^he ancient way should be the subject 
be claimed, ^f t^^g ckim. Tne defendants^ one of whom Was the owner of a 
close within a close belonging to the plaintiff^ had a prescriptive 
right of way through the plaintiff's close to his own. The plain-' 
tiff &topped[^up the old way, and made a new one^ which had been 
nsed for upwards of twenty years, but he then thought fit to 
stop up this way also. The defendants removed the obstruction, 
ana the plaintiff brought an action against them. It was very 
strongly urged for the defendants, that they were necessarily 
obliged to go this way to their close, there being no otherjpassage 
open. But the court gave judgement for the plaintiff. The new 
way was only by sufferance, which might be determined at pleasure, 
ana the defenaants ought to have had recourse to the prescrip-' 
' tive right of way. And as to there being no other way open, the 
defen&nts, in order to have succeeded, ought to have been able 
to say, that there was no other way, which they could not do (a). 
However, where the defendant pleaded a right of way, from time 
immemorial, and that the plaintiff, having stopped it up, had as- 
signed a new one, and so justified the trespass, the plea was held 
good, because here, the plaintiff had not stopped up the new way 
alsoy and, so, volenti nonjit injuria (b). 

Where the owner of ^ close sowed it, and left a way over 
another part of the dose, in which, however, there existed an 
ancient way, the court held, that the defendant might well justify 
going along the ancient way, and that he was not bound to go in 
the way which was unploughed (c). 

It seems, however, that, if a man possessed of a close sur- 
rounded by others, grant that close, the grantee is not bound to 
use the same way that his feoffor has done, but shall have a 
convenient way (a). And this, at first sight, militates against 
the position just laid down, that the ancient way alone' must be 
adhered to. But here the old way is extinguished, and the new 
arises out of the necessity of the tning. And it should be a con- 
venient road ; for where the feoffor has land on all sides, it will 
be immediately perceived, that a road extremely convenient to 
him, who is the owner of all the surrounding property, might be 
most inconveniejit to his grantee, whose homestead might possi- 
bly be in a different direction ; and there may, consequently, be a 
distinction in this respect between cases where the surrounding 
land is the grantor's, and where it belongs to a stranger. And 

used from the land of A, over that of ^., it may be claimed by prescription ; and 
if A. sell his land without mentioning the way, it will go over to the vendee by 
inrtue of the grant It seems difficult to imagine how the question can arise at 
this day. 

(a) WiUes, 282, Rdgnolds v. Edwards. 

(bS Yelv. 141, Home v. Widlake. 1 BrownL 212, S. C. 

ic} Noy. 128, Horn v. Taylor. 

{d) Noy, 128, Oldfidd's case. 
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in this sense we should probably understand the words of Lord 
Chief Jfustice Mansfield^ in a case where the defendant was charged 
with obstructing the lessee's right of way : '' I say nothing of what 
is a way of necessity ; I know not how it has been expounded : 
but it would not be a great stretch to call that a necessary way^ 
without which the most convenient and reasonable mode of enjoy- 
ing the premises could not be had." (a) And so in another case^ 
it i& ^saa, that the way should be over a convenient part of the 
granl^s land, as a necessary incident (5). Subject to this rule, 
the grantor may probably be justified in assigning such a way as 
he can best spare (c). 

It has been held, that this way of necessity is only coeval with 
the necessity which creates it. A man was possessed of four 
closes, and was accustomed to pass from the first through the 
second and third into the fourth, there being no other way. Sub- 
sequently he purchased another close^ and he then parted with 
the two closes in the middle of the first four^ and stili contended, 
that he had a right of road from the first to the fourth through 
these two as a way of necessity. An action was brought against 
him, and it was denied that he had this rights for it was said, 
that he might pass from the fourth to the first close by way of 
the new close which he had purchased, and that, at all events, 
he could reach his own land by merely skirting the third road, 
and so entirely avoid the second. And the courts therefore^ gave 
judgement against him : for '^ this inconvenience/' said Lord Chief 
Justice Best, '^ might follow, that a party might retain a way 
over 1000 yards of another's land, when by a subsequent pur- 
chase he might reach his destination by passing over 100 yards of 
his own." With respect to any way by prescription, that must 
have been extinguished by the prior unity of possession {d). It 
appears from the last case, that if the grantor sell his close, hav- 
ing a way pver it, and have then no other way, the way will be 
deemed to have been reserved out of the feofifknent. And so it 
is, when a man having a close surrounded by other land of his 
own, sells the other land, and reserves the close to himself, here 
the way survives by necessary implication (e). 

More will be said on the way of Necessity in the chapters upon 
User, Interruption, and Extinguishment oi Ways. 

Ways may also be claimed by custom. As where naviga- By custom. 
tors have a right of this nature to tow along the banks of 
navigable rivers with horses; in this case, their privilege of 



(a) 8 Taunt 81. 
{h) 6 Mod. S. 

c) S Ro. Ab. 60. 

d) 2 Bing. 76, Holmes v. Goring. 9 Moore, 166, S. C. See Ch. V. 
(tf) 1 Wms. Saund. 322, (b) n. 6. 
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Way' is founded upon the quantum of usage. ' It ivag onoe 
iaia by Holt> C. J., tkat " if on^ have land adjodning on « 
navigable iriver^ every one that uses that river has, if Qeca«> 
sion be^ a right to a way by the brink of the water over that 
lasd^ or further in if necessary." (a) And the same learned 
judge held at Nisi Prius^ that the public should have towing 

Siths on tiie banks of navigable rivers by virtue of the common 
w (6). But there is an authority to the contrary of this posif 
tion, in which Lord Kenyon^ observing upon the note in Lofd 
Raymond^ says^ that> at most^ it was only an opinion delivered 
at Nisi Prius^ and that the authority of Lord Chief Justice 
Willes was at variance with it (c). He went on to say, t^at the 
right to tow in this manner must be ascertained by the usage ; 
that such a custom certainly did. exist oa most of the navigable 
rivers ; but stilly that the nght was founded solely on the custom^ 
The right of the public^ therefcwe, generally, without any cus- 
tom, was denied {d). It was also said, that the opinion of Lord 
Hardwicke by no means f&voured the general right (e), since he 
directed a second new trial on the question, whether there were 
a right to a track-path on each side of the river Tees for towing, 
and which issue had been found (contrary to the Chancellor's 
impression) in the affirmative (f). 

Independently too of usage in the particular place, the public 
have no right to cross the sea-shore for the purpose of bathing. 
The defendant pleaded to an action of trespass, that all the 
li^e subjects of our lord the king had been used and ac- 
customed, and had a right to bathe in the sea from time to 
time over any part of the said close, in which, &c., and, for 
that purpose of going and returning, &c. on foot, and with 
their servants, and with carriages and bathing machines drawn 
by horses to the sea and back again, &c. A verdict having 
been found for the plaintiff on the issue joined upon this 
plea, a special case was made for the opinion of the Court. 
And it was holden by three judges against one (g), that no com- 
mon law right of bathing, which the defendant daimed, existed: 
that public convenience was to be viewed with a due regard to 
private property ; and that no practice was brought before the 
attention of the Court sufficiently extensive or uniform to be the 
foundation of a judicial decision {h). The words of Abbott, C. J., 

(a) 6 Mod. 163. 

(6) 1 Ld. Raym, 725, Young v. . See also, Zaogers v, Whiskard, 

cited in 3 T.R. 259. 

(c) Vernon v. Prior, cited S T. R. 254. 

Id) 8 T. R. 258, Ball v. Herbert. 

le) By Lord Kenyon, 8 T. R. 262. 

(/) 1 Burr. 292, Pierse v. Lord Fauconberg. See 1 Marsh. 313, Miles v. 
Rose. 

(g) Best, J. 

(h) 5 3. & A. 268, Blundell v. Catterall. 
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are wcnrtfay of attention. " In acoiie paxts^ th0 king is the owner 
of the riiofie; and it is not probable that any obBtnlction would 
be opposed oo his behalf to such a practice. Of }Mriyate owners* 
sale may not' have thought it worth while to advance any claim 
^ oppbsition; oithers may have had too<nuch discretion to put 
tiieip title to ibe soil to the hazard of a trial by an unpopular 
ckuon to a> matter of little value ; others, and probably the gre^;«r 
part^ may have derived or expected so mudi benefit from the is- 
4sKi^ed: value given to their own land abovcj by the ^eetiosk <^ 
be«wif Und tibbe resort of company^ that their own interest vwf 
ksrei' induced them to acquiesce in^ and even to encourage thil 
yractioe^,aa« matter indirectly profitable to themselves." («) : /- 

Iiastly> it shoiuld be observed^ that a claim of two way« incoA* 
wteat witheadi other cannot be supported, so that> wb^e a 
geiiei^<. smd a private particular way by prescription were do- 
Maadcd in the same count, the court hdd the claim inadmis* 
sible (6). 

(a) 5 B. & A. 314. 

lb) WUles, 71, Chichester v. Lethbridge. 
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CHAPTER III. 

Of the XJter of Ways, 

Thb different kinds of ways, and tlie rights under which they 
may be claimed, having been considered, we proceed to speak of 
the proper user, or lawful enjoyment of them. And with re- 
spect to highways, the user may be general for foot passengers, 
horses, carriages, and cattle. Although the way may be so un- 
frequented as that no one has seen an instance of cattle being 
driven there, yet the presumption would be in favour of that 
right \ for, otherwise, cattle could not be driven from one part 
of the kingdom to another (a). But there may be a notice to 
caution the public that there is no drift- way (6). 

This user is also regulated by legislatorial provisions. 

We shall here, in the first place, notice such methods of passing 
along the highway as, but for the prohibitions of acts of parlia* 
ment, would not be deemed offences or interruptions, having re- 
served a Chapter (c) for the consideration of actual obstructions. 

Drivers on Thus, if the driver of any cart, car, dray, or waggon, ride on 
highways, them upon any street or highway, without some person, on foot 
or horseback, to guide them, he incurs a penalty not to exceed 
10^., unless he be the owner, in which cdse the forfeiture is not 
to exceed 20^. (cH There is an exception if some person should 
hold the reins oi the horses, althougn riding (e). Again, there 
is a like penalty against the driver of any carriage whatsoever, if 
he hurt any one on the highway by negligence or wilful misbe- 
haviour, or if he quit the high road and go on the other side of 
the inclosure, or if he leave the carriage in such a way as to lose 
the guidance of it (y*). And so it is, again, if the driver of an 
empty, unloaded carriage of any kind, refuse to make room for a 
coach, chariot, chaise, loaded waggon, cart, or other loaded car- 
riage (g). And, again, if any one will drive, or act as the driver 
of a coach, post-chaise, or other carriage, let for hire, or of a wag- 
gon, wain, or cart, without having the owner's name painted, as 



(a) 1 Taunt. 28S, by Mansfield, C.J. 
(6) 1 Taunt. 285. 

(c) Chap. IV. 

(d) 18G. 8.C.78.8.6I. 
\e) Ibid. 

(/) Ibid. Or, interrupt the free passage of carriages, or people. Ibid. And 
post. Ch. IV. 
te) Ibid. 
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is required by the 6Dth section*, or if lie refuse to discover the 
christian and surname of the owner of such carriages, he shall be 
fined in like manner (a). The conviction may take place upon 
his own confession, the view of a justice of the peace, or the oath 
of a credible witness, before a justice of the hmit (6). Should 
there be a de&ult of pa3nnent, the party may be sent to the house 
of correction for a month, unless he pay sooner ; and the driver 
may be apprehended, with or without warrant, by any body who 
may happen to see the offence committed, and be deliv^ed to the 
constable, &c., for the purpose of being taken before a magis- 
trate.; and, should the driver refuse to disclose his name^ 
the justice may send him to the house of correction for three 
months, or proceed s^inst him for the penalty, by a description 
of his person and offence, expressing, at the same time, in the 
proceeoings, that the party refused to discover his name (c). 

Drivers on turnpike roads are made subject to regulations of Drivers on 
a similar nature. If the driver of a waggon or cart, of any kind, turnpike 
shall ride upon them in a turnpike road, without some one on "^^^^ 
foot or horseback to guide them, he is to be fined in a penalty 
not exceeding 40^., unless he be the owner, in which case there 
is to be a penalty not exceeding 5/. {d) There is an exception in 
favour of such light carts as are usually driven with reins, and 
are in fact so £iven ; but there must not be more than two 
horses (e). There are also the same prohibitions against injuring 
others, quitting the road, driving wiuiout the owner's namet, as 

* Names of owners on toaggons^-^Vor the better discovery of offenders, the 
owner or owners of every waggon, wain or cart, and also of every coach, post- 
ebaise, or other carriage, let to hire, shall paint, or cause to be painted, upon 
some conspicuous part of his waggon, wain, or cart, and upon the pannels of 
the doors of all such coaches, post-chaises, or other carriages, before the same 
■ball be used upon any public highway, his or her christian and surname, and 
the place of his or her abode, in large l^ible letters, and continue the same 
thereupon so long as such waggon, cart, coach, post-chaise, or other carriage^ 
shall be used upon any such highway ; and the owner of every common stage 
wa^on or cart, employed as travelling stages from town to town, shall over and 
above his or her christian and surname paint or cause to be painted on the part 
and in the manner aforesaid, the following words, common-stage waggon, or cart, 
as the case may be ; and every person using any such carriage as foresaid upon 
any highway, without the names and descriptions painted thereon respectively as 
aforesaid, or who shall paint, or cause to be painted, any false or fictitious name 
or place of abode on such waggon, wain, cart, coach, post-chaise, or other car- 
riage, shall forfeit for every such ofifence a sum not exceeding five pounds, nor 
less than twenty shillings. 

(a) IS G. 8. c.78. S.61. 

(b) Ibid. 

(c) Ibid. 

(d) 3 G. 4. c 126. s. 1S2. 

(e) Ibid. 

f Names of owners on waggons. — ^Turnpike act, 4 G. 4. c. 95. s. 15. For 
the better ^scovery of ofienders, the owner or owners of every waggon» waio, or 
cartf or other such carriage, shall from and after the first day of October, one 
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in the highway act ; but the penalty on the driyer is a sum not 
exceeding Aids*, and on the owner not exceeding 5/. Moreover^ 
if the dnver of a waggon^ or of any carriage^ should not^ when 
meeting another carriage^ keep to the left side of the road^ the 
same forfeiture will accrue (a). The mode of conviction^ and 
proceeding upon de&ult, are substantially the same as in the 
highway act. 

Children un- Children who shall not be of the fuU age of thirteen years are 
der thirteen forbidden to drive a cart or waggon on the turnpike road^ under 
not to drive. ^ penalty of not more than 10*., which is to be paid by the 
owner of the carriage (6). 

There is, moreover^ this provision ; that, one person may act 
as the driver of two carts on a turnpike road, but there must not 
be more than one horse to each cart, and the horse of the hinder 
cart must be attached by a rein to the back of the foremost cart, 
on pain of a forfeiture of 20^. (c) But this permission is not 
available at a less distance than 10 miles from the cities of Lon- 
don and Westminster {d). 

Lastly, if the driver of any waggon, cart, coach, or carriage, 
incur a penalty for offending against the provisions of any act for 
making or maintaining a turnpike road, and refuse to give his 
name, or if he abscond or absent himself so as not to be found, 
any justice, upon complaint, shall issue a summons requiring the 
owner of the carriage to appear, and answer the matter. If the 
owner make def&ult by refusing (h: neglecting to app^ir, or if he 
appear, and do not within ten days either produce the offending 
dnver, or disclose his name or place of abode, the justice, or any 
other justice, after examining into the circumstances, and satis- 
fying himself by proof on oath that an offence has been commit- 
ted, shall adjudge the owner to pay the penalty. The penalty 

thousand dgfat hundred and twenty three, paint, or cause to he painted, in one 
or more straight line or lines, upon some conspicuous part of the right or off sdde 
of his, her, or their waggon, wain, or cart, or other such carriage, or upon the off 
side shafts thereof, before the same shall be used on any turnpike road, his, her, or 
their christian and surname, and place of his, her, or their abode, or the christian 
and surname and place of abode of the principal partner or owner thereof, at full 
length, in large legible letters, not less than one inch in height, and continue the 
same thereupon so long as such waggon, wain, cart, or other such carriage, shall 
be used upon any turnpike road ; and every owner and proprietor of any waggon, 
wain, or cart, or other carriage, who shall use or allow the same to be used on any 
turnpike road, without the names and descriptions painted thereon as aforesaid, of 
who shall paint, or cause to be painted, any false or fictitious name or place of 
abode on such waggon, waun, or cart, or other carriage, shall forfeit and pay for 
every such ofience a sum not exceeding^ve pounds, 

(a) Ibid. Or, if he interrupt other carriages, or the public. Ibid. And see 
post. Ch. IV. 

(6) 3 G. 4. c. 1S6, s. 181. 

(c) 3 G. 4. c. 186. s. 130. 

(d) Ibid. 
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]» to be ie<»v«red ted applied inf the nstial wajr psesoribed by tbe 

Tbe user of the kighavay with hcnrses in waggons and .carts is Highways, 
xcstricted* The number of horses is regulated by the breadth of ^^ ^^^ 
the wheels*, «s will s^peor from the foSowing scEde. ^^^^ ^^ 

be used. 

Waggon* Cart. 



do. 



To b^ dnwn by 
not more than 

Vfilk 9-Inch tvlieels 8 horses. 
With6-lnch wheels, 'i 

but rolling on each f /^ 

side a surface of 9 f^ 

inohe^.iV 1...) 

Widi6^inch wheels,! 

tarf rollii^ a sur- > 6 

face of B inches ... } 
Less Aiaxi 6-inch 7^ 

^wheds.. S 



do. 



do. 



Tohe^^aynathy 
not more thxa 

With 9-inch wheels 5 horsed. 
With 6-inch wheels 4 dOb 
Less than 6-inch 7 o ji 
wheek ,....}^ ^^• 



JBut carriages moving upon wheels or rollers of the breadth of 
16 inches on each side, with flat sur&ces, may be drawn with 
any number of horses or other cattle (b). The penalty for dis- 
obeying the above rule is 51. upon the owner, and l6s. oil the 
driver for every horse beyond the l^al number, and it is to go 
to th^ sole use and benefit of the informer (c). There is an ex- 
ceptipn in &vour of carts, waggons, or carriages carrying any one 
stone, block of marble, cable, rope, or piece of metsl, or piece of 
twb^> €S[ ammu2Ution or artillery for the king's service (a}« ^ 

A table of weights as allowed upon turnpike roads follows in Weights 
tUs place ; but with respect to the exemptions from additional upon turn- 
tolls which are imposed for over-weight, it has been thought pro- P*^® roads. 
per to mention them under the head of tolls in a future part of 
tins treatise (e). 

• 

(a) 4 G. 4.0.95.8.78. 

* Tbe ordinary breadth of wheels allowable on tumpflce roads will be fovad 
io a future page, under the head of ** Tolls," Ch. VII. 
(6) IS G. 3.0.78.8.56. 
(c)Ibid. 
. (</) IS G. S. 0. 78. 8. 59. 
(e) Post. Chap. VIL 
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Table of 
weights. 
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Additional 
weights. 



TASt*E OP WBTCTHTs^allcni^ in tV^ilJer and Snmmer to Car* 
' nages directed to be weighed (including the Carriage and 
Loading). 



For every waggon with 9-inch wheels . 

cart with 9-inch do. ••• 

waggon with 6-inch do 

cart with 6-inch do 

waggon witl^ wheels of the 1 

breadth of 4 inches and a half..... \ 

For every cart do. do.....; 

waggon with wheels of less 7 

than 4 inches and a half 3 

cart do. do 



8UMHBB. 



Tons. Cwt. 

6 10 



3 
4 
3 

4 

2 

3 

1 



10 

15 



5 

12 

15 

15 



WINTBK* 



Tons. Cwt. 

6 



3 
4 
2 

3 

2 

3 

1 





5 

15 

15 

7 
5 

10(a) 



These regulations respect waggons, wains> cartas or Gther such 
carriages (5). 

Additional weights are allowed upon certain occasions. As, 
to every caravan or other four-wheeled carriage used for the con- 
veyance of goods, and built and constructed with springs. 



8UMB 


lEB. 


WINTER. 


Tons. 


Cwt. 


Tons. Cwt 


4 


5 


3 16(c) 



Penalty on 
persons un- 
loading be- 
fore coming 
to the weigh- 
ing machine. 



For every such carriage.. 

And to every dray with two wheels of not less than ^ inches 
in breadth, and drawn by not more than 3 horses, and used in 
London, or within the bills of mortality, there shall be allowed 
at all times of the year, together with tlie loading of the dray, 
the full weight of 2 tons 16 cwt. (rf) 

A penalty is imposed upon any person endeavouring to evade 
the weighing at the proper place. For whoever shall unload 
any goods, &c. from any cart, waggon, or other carriage, or cause 
them to be unladen, before the same shall come to any turnpike 
gate or weighing machine, or shall load or lay upon any such 
carriage after it shall have passed any such gate, &c. any goods, 
&c. ts^ken or unladen from any horse, cart, or other carnage be- 
longing to or hired, or borrowed by the same waggoner or car- 
rier, in order to avoid payment of the duties for overweight ; or if 
any person shall so unload in order to carry considerable quanti- 



(a) 4 6.4. c. 95. s. 89. 
(6) 8G.4.C. 126.8.12. 
(c) Id. s. IS. 
Xd) Id. s. 14. 



ties 4^ graods through any gate or mf^chine ia oqq and Uie samei 
day, aim so pay less toll thui if the goods> &c. had not been un« 
laden ; or if any driver of any waggon or cart shall not wait a 
reasonable time, whilst any other carriage shall be weighed which 
shall have come to the engine before the carriage of which he is 
the driver ; or if such driver shall refuse or delay to remove or 
draw any such waggon, &c. from the machine, so as to impede or 
delay the weighing of any other wafi^n, &c., or shall turn or 
drive out of the road in order to avom or evade the weighing of 
any waggon, &c., the offender, being lawfidly convicted before 
cme <»r more justices for the limit where the c^ence was com- 
mitted, upon the oath of a credible witness, shall forfeit 5/., to 
be levied upon the goods and chattels of the owner of the wag- 
gon, &C., and every driver, not being the owner as aforesaid, 
shall, on conviction, pay 40^., and in defeiult of payment shall be 
sent to the house of correction for a term not exceeding two ca- 
lendar months (a)» 

Both in the highway and turnpike acts, two oxen are to be 
con^dered as one horse for all the purposes of the respective 
acts (5). Power, however, is given to magistrates to license, at Superaume- 
their general quarter sessions after Michaelmas, an increase of ^^ hones, 
horses over and above the number, to go up a steep hill, or upon 
any road, not being turnpike, within their jurisdictions, if tney 
shall see fit upon inquiry into the condition of the roads, ana 
this license may be revoked, altered, or varied at any Michael- 
mas quarter sessions (c). 

If the prosecution for using supernumerary horses be before a 
justice of peace, the information must be laid within three days 
after the offence ; if there be an action intended, it must be 
brought within one calendar month, and in either case, ^notiee 
must be given to the owner or driver of the intention to prose- 
cute on the same day on which the offence has been commit* 
ted (d). But magistrates are invested with authority to mitigate 
oraboUsh these prosecutions. If the offender should Uve so fEuroff^ 
as to make it inconvenient for him to attend before the justice, 
the complaint may be dismissed, and the informer left to his 
remedy at law (e). 

The justice may stop the proceedings, and, indeed, is bound to 
do it, where it is sworn by credible witnesses, to his satis&c- 
tipn, that the ordinary allowance of horses or beasts of draught 
cannot draw the waggon, &c. on account of deep snow or ice* 

(a) 8 G. 4. c. 126. s. 20. 

(h) 13 G. 3. c. 78. & 59. 8 G. 4. C. 126. 8. 88. 

(c) 13G.3.C. 78. S.58. 

(d) 18 G. 8. c. 78. 8. 57. 
(<r) Ibid. 
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And any court 6f jnstioe attthmrized to enfoifce the execatloii of 
the act Inay exercise the like control (a). 

Skid pant or To prevent the destruction of roads by locking wheels ; skid 
slippers on pans^ or slippers^ are prescribed by the legislature at the discre- 
turnpike ^^^ of the trustees ot the roads. Such trustees or commissioners 
of turnpike roads may hdid a meeting for the purpose of making 
the order ; ten days' notice in writing being nxed on the turn- 
pikes. This being done^ the trustees^ &c. may order^ that a ^d 
pan^ or slipper^ shall be placed at the bottom of any locked 
wheel descending a hill on the turnpike roads during the whole 
time of its being locked ; and in such a manner as to prevent 
the road from being destroyed or injured. This order may be 
repealed^ altered^ or renewed at discretion. If the driver^ or 
any person acting as such^ shall offend against this mandate^ he 
is to be fined a sum not to exceed twenty shillings (6). But the 
offence must take place while the order is in force^ and a copy of 
the order must be fixed upon the turnpikes for at least tmrty 
days befcM'e it can operate (<?). 

Loaded carts It is enacted by the turnpike act of 1823, that if any waggon 
on rail roads, or cart built or constructed to be usually used cm any rail- 
way or tram-road shall be drawn or pass loaded on any turnpike 
roads out of or away from such rail- way, &c. for m<nre than one 
hundred yards, the owner of or proprietor of such wa^on or cart 
shall forfeit forty shillings, and the driver, not being the owner^ 
twenty shillings for each time the waggon or cart shall be so 
drawn and pass {d). 

Nails of The same act further directs, that the nails of the tires of 

wheels. wheels belonging to waggons, wains, carts, or such carriages^ 
which are used upon a turnpike road, shall be so countersunk as 
not to project beyond (me quarter of an inch above any part of 
the surface of the tire. The forfeiture for disobe3ring tms is a 
sum not exceeding forty shillings, to be paid by the owner, and 
a sum not exceeding twenty shillings to be paid by the driver 
upon every occasion of using the waggons, &c. upcm the road (e). 

Dogs. There is a provision respecting carriers' dogs worthy of notice 

in this place. It is ordained, that whoever has the care of 

(a) 13 G. S. c. 78. s. 59. There was a similar proYision in the old turnpike 
act of IS G. 3. which is not continued in the new statutes upon the sul^ecL 
But a case occurred under that act, in which it was held, that the application 
to stay procee^ngs ought to have been made to the court above in which the 
action was brought, and that the defence was not available at nisi prius. It will 
apply, by analogy, to the highway act. 1 1 East, 484>, Robinson v. Pocock. 

(6) 3 G. 4. c. 186. s. 126. 

(c) Ibid. 

(d) 4 G. 4. c. 96. s. 16. 
le) 4 G. 4. c. 96. s. 8. 
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waggods^iirEdns/carts^ or sQch carriages on trrmpike roada^ and 
Ufied £Dr the purpose of conveying goods for hire or reward^ shall 
chain or fasten their doss to the waggon, &c. upon pain of for- 
feiting a siini not exceeding twenty sellings (a). 

' The prohibitions just mentioned are imposed by the acts of par- 
fiament fiir regulating highwiays and turnpike roads. 

• i 

As, hewever^ the better opinion seems now to be, that there De^cation. 
may bie a partial dedication of a highway to the public, there 
may, pi^6bably, be a restriction by the owner of the soil on a par- 
taeolar kind t>f carriage, a coal cart for instance ; and, at all 
events, a' right for foot passengers may be given, with the re- 
striction of a carriage way, for the public are obliged to take 
teeuninm formam donu If a land owner, therefore, think fit to 
grant a Toad thtough his estate for all purposes except that of 
carryjne coals, the way so granted must be used according to the 
perm&^Oft; aiid if it cannot be so used without a general dedica- 
tion of the road, which is contrary to the intention and will of the 
grantor^ it cannot be used at all (6). 

*^The right," to use the words of a very learned judge^ ''can- 
not be more extensive than the right imports." (c) 

Cattle should be driven directly along the highway, and should Cattle 
not be suffered to linger, for it seems, if they do any thing but 
pass and repass, it is a trespass {d). Therefore, where it was 
pleaded in bar to an avowry that cattle, being in the highway, 
erred and escaped thereout into the adjoining close through de- 
fect of fences, the court held the plea bad, ror it should have 
been shown, that the beasts at the time of escaping were passing 
on the highway (e). For the property of tne way is in the 
efwner of the soil, subject to an easement for the benefit of the 
public^ and a lawful user must, therefore, appear (/). And cattle 
straying on a turnpike road jnay be impounaed (g).' 

The extent of the user of private ways is governed in some User of pri- 
respects by the same rule which prevails on the subject of high- vate wayg. 
ways, namely, that the terms of the grant cannot be overstepped. 
So that, if there be a grant in^ through, and along a particular 
way^ it is not competent for the grantee to go across the land. 
It might be very inconvenient to permit the grantee to use more 
wap than one ; for example, he might destroy the original pas- 



(a) 4 G. 4. c. 95. s. 76. 

(6) 7 B. & C. 267, Marquis of Stafford v. Coyney. 

(c) 7 B. & C. 261, by Holroyd* J. 

{d) 10 K 4. 7. Bro. Tresp. pi. S21, cites S. C. 

\e) 2 H. Bl 627, Dovaston v. Payne. 

(/) By Heath, J. 2 H. Bl 6S1. 

{g) 4 Geo. 4. €• 95. t. 75. 

9 
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turage^ anc^ therefore^ a transverse road^ under such circum* 
stances^ being inconsistent with the original grants cannot lawfully 
be made (a). 

The principle is^ that a man cannot use his right of way 
beyond the terms of his grants and there are many autho- 
rities in support of this position. The defendant justified by' 
prescribing for a right of way to a certain close> but the plain- 
tiff replied that the defendant had brought a load of hay which 
frew upon another close^ along the way, and this was held a suf- 
dent answer^ for if a man have a private way to a close^ he 
must not enlarge it to other purposes (li). So, where in trespass 
it appeared, that the defendant had a way over the plaintiff's 
ground to another close^ B., and that he not only used the way 
thus, but drove his beasts to a third close, lying still farther off, 
it was said, that when the defendant had driven his beasts to 
the dose J5., to which he had his way, he might drive them whi- 
ther he would. But it was answercMcl^ that the defendant mi^t 
purchase a hundred or a thousand acres adjoining to the close S.^ 
and thus the plaintiff would lose the benefit of his land ; and the . 
court acceded to this argument, and gave their judgment for the 
plaintiff, thereby supporting the doctrine, that a grant ought to 
be coRStrued according to the intent of its original creation (c). 
So, if one be seised in fee of a place in a town shut out from the 
street by a gate, and he be also seised in fee of a messuage and 
piece of land adjoining, and he then infeoff another of that mes- 
suage, &c., granting him ingress, egress, and r^ess in, to, and 
beyond the same premises and the aforesaid place and gate ; un- 
der this grant the feoffee may go from the street through the 
gate, and over the place to the messuage, &c., but not through 
the said gate or place to other places, or from other places to the 
street without coming to the messuages, &c., for the licence is 
made appurtenant to the premises granted (ji). But if the party 
have a right to use the way in question, it is no objection to his 
user, to say, that he passes along vfrith the carriages of a third 
person. So that, where the plaintiff charged the defendant with 
making the way foundrous by reason oihis carts and carriages, 
and the defendant justified as servant of one W., the court resolved, 
that the plea was sufiidently good, because the defendant had a 
property in these carts and carriages by the possession (e). It 
was the same right, and so not inconsistent with the grant. 

A right of way for agricultural purposes^ is a limited and qua^ 

(a) 1 T. R. 560, Senhouse v. Christian. 

(6) Freem. 247, Webster v. Bach. See I Ro. Ab. 891, Saunders v. Mose, 
1 Lutwy. Ill, 114. Laughton y. Ward, S. P. 1 Ld. Raym. 75, Lawton v. 
Ward, S. C. But the special matter must be shewn. 1 Ro. Ab. ubi suprL 

(c) 1 Mod. 190, Howell y. King. 89 H. 6. 6. Bro. Chim. pi. 6, cites. S. C. 

(d) 1 Ro. Ab. 891, Hodder v. Holman. 

(r) 1 Ld. Raym. 75, Lawton y. Ward. See alio 1 Lutwy. 114. 
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lified right. An action was brouglit for breaking the plaintiff's 
dose. It appeared^ that the occupiers of the defendant's field 
had always used a certain head-land^ belonging to the plaintiff^ 
for agricultural purposes^ that there was a lime quarry in the 
defendant's fields that the defendant had paid an acknowledge- 
ment for the use of another road more circuitous than that over 
the head-land> and that he had only used the locus in quo within 
two years before the action. The defendant was in the habit of 
carting lime daily over the hens in quo which was cultivated, 
and he contendea^ that he might carry lime as well as com over 
the place in question^ and that he might work his quarry gene- 
rally. But Mr. Baron Wood was of opinion^ that the defendant , 
ougnt to have shown a general and unqualified rights and that he 
ooold not succeed by proving his never having been obstructed in 
a user of the road for purposes of agriculture. The learned judge 
added, however, that as some slight evidence of a general use had 
been given, he would leave it to the jury, and they found a ver- 
dict for the plaintiff (a). A question arose, whether a parson, 
in carrying home his tithes, had a ripht to go by any road which 
the fiEurmer used. It was said, that he might do so, on condition 
of doing no mischief; but the court entertained a contrary 
opinion. I^^ey said, that the parson might use the same road 
which the farmer would use ror bringing home his nine parts, 
but that if the parson were entitled to all the farmer's ways, it 
might occasion sreat inconvenience. The parson would be en- 
titkd to the ormnary occupation way used for the close out of' 
which his tithes issued, and the direct or nearest way to the 
public road would be the course which the parson should take (5). 
So, if the owner of land have a private road made whilst an unity 
of possession exists over certain property, which subsequently 
becomes split into several ocqupations, the parson shall not neces- 
sarily have that road for the purpose of carrying away his tithes, 
nor IS it indispensable that he should use the nearest way (c). 

If diere be a licence to use a certain way, it seems, that there Way to be 

should be a seasonable user. As if one let a house, reserving used at 

a way to a back house, the grantor may not come through the •fason«l>le 

house without request, and that too at seasonable times {d). ^^ 

A landlord may use a way, while the tenement to which it Landlord 
belongs is occupied by a tenant, for the purposes of viewing may enter 
waste, demanding rent, or removing an obstruction (e). *• "w way. 

(a) Holt's N. P. Cases, 455, Jackson v. Stacey. 

{h) New. Rc^ 466, Cobb v. Selby. 

(c) 3 Gwm. 1109, Bosworth v. Limbrick. 

{d) 1 Ventr. 46, Tomlin v. Fuller. 1 Mod. 27. S. C. The lessee was not 
bound to leave bis doors open for the lessor's coming in at one or two o'clock in 
the lught; but he, the lessor, must keep good hours. I Mod. 27. By 
Twisden, J. 

U) 1 B. & C. 8, Pfoud T. Hollis. 

]>2 
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What gran- The grantee of a way may not only use it by passings repass- 
tee of way ing, &c. consistently with his privilege, but he may do anything 
may do. within the terms of the licence which may promote his own con- 
venience and comfort. There was a grant of " a free and con* 
venient way, as well an horseway as a footway, as also for carts, 
waggons, wains, and other carriages whatsoever, in, through, over, 
and along, &c." "with full and free licence to make and lay 
causeways, &c." with the user and enjoyment of the way, and 
'' full and free liberty by all or any of the ways or carriages 
aforesaid, to lead ana carry stone, &c. coal, or other things," &c. 
A framed waggon way for the conveyance of coal was made over 
the land granted, and it was contended, that this could not be 
done under the terms of the grant. It was said, that one way only 
had been granted for the several purposes of passing on foot, on 
horseback, and in common carriages, and that the road should be 
used and repaired in such a manner as to meet all these uses ; and 
with respect to causeways, it was urged, that the licence ought 
to be unaerstood of such ways as were in use at the time of the 
grant, and framed waggon ways were not then used. But the 
court were quite clear, that the grant had not been abused, the 
parties had the carrying of coal in their contemplation at the time 
of making the grant, and the grantee had a right to it in any 
manner necessary for the purpose of enjoying the privilege in- 
tended to be granted (a). 

A right to use a piece of land as a foot or carriage-way - was 
granted, and therewith, ^' all other liberties, powers, and autho- 
rities incident or appurtenant, needful or necessary to the use, 
occupation, or enjoyment of the said road, way, or passage." 
The original grantee possessed certain houses which abutted 
upon the piece of land thus granted, and which 'were divided 
from a house of the grantor of the land in question. By virtue 
of this licence Sijlag stone was put down against a door of one of 
the grantee's houses leading into the road, and this stone being 
taken away by the defendant, an action was brought. The 
plaintiff recovered, by consent, and the court held, that he should 
retain his verdict. At common law the right to repair is inci- 
dent to the grant of a way, and if the plaintiff had repaired with 
gravel, it might in time haVe become a puddle, so that he had a 
right to lay the stone for a permanent repair. It was further 
said, that the grantee might use the way in the manner most 
convenient to himself, provided he did not thereby produce any 
inconvenience to the grantor (6). 

User, when The course for passengers to pursue, when a road is foundrous, 
ways are out overflowed, or out of repair, with the distinction, in this respect, 
of repair. between highways and private ways, will be pointed out in the 
next chapter, on Interruptions. 

(a) I Term Rep. 560, Senhouse v. Christian. 
(6) 2 New* Rep. 109, Gerrard v. Cook^ 
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CHAPTER IV. 

Of Obstructions^ or Interruptions of Ways^ with the Remedies. 

The object of this chapter is to mention some of the inter- 
ruptions which occasiondly take place on public and private 
\i^ays^ and the various remedies which may be available in such 
cases. But we do not propose to treat here of the entire 
stoppage of ways which magistrates and other persons have 
power to direct by virtue of legislative enactments. The exer- 
cise of such an authority is one of those acts which extinguish a 
way^ and a separate chapter is devoted to the consideration of 
extinguishment (a). So, again^ a distinct portion of the treatise 
is set apart for the question of repair of ways ; the consideration^ 
therefore, of that remedy, where a road is obstructed by reason 
of its being ruinous, or in decay, will be found in another place. 

We propose to notice^ 

I. What are interruptions. 

II. What road passengers may take when the obstruction 
arises from accident, &c. 

III. What the remedies are^ when the road is wilfully ob- 
structed. 

The legislature has forbidden all obstructions on highways and I. What an 
turnpike roads, and has so regulated those public ways as to interruption. 
afford the most ample enjoyment of a full and free passage along 
them. 

Thus, no tree, bush, or shrub is allowed in any highway No trees 
within fifteen feet from the centre, unless it be for ornament or allowed, 
shelter to the house, building, or court-yard of the owner. The 
surveyor is ordered, on pain of forfeiting ten shillings, to give 
notice to the owner or occupier of the land where the tree, &c. 
may be, and, within ten days after such notice to the party, or 
to the steward or agent, the nuisance must be cut and carried 
away by him, whether owner or occupier (6). Where timber 
trees stand upon ground bought for the purpose of making it a 
public highway, they must be fallen and taken away by the 
owners within a month after the order for altering the road, and 
if they neglect, it becomes the duty of the surveyor to do it, and 

(o) Ch. V. 

(6) 13 Geo. 3. c. 78. s. 6. See post, in Ch. VII. Lowen v. Kaye. 
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to lay the timber upon the land adjoining, for the benefit of the 
owners (a). 

Hedges and Hedges, and boughs of trees must be kept cut and pruned, 
boughs of The possessors of the land next adjoining to every highway 
* must cut, prune, and plash their hedges, and cut down, prune, 

and lop the trees* growing in or near the hedges or other fences, 
in such a manner as that the highways shall not be prejudiced 
by the shade, and that the sun and wind shall not be excluded 
from the highways to their damage. Should there be a n^lect 
to do thi8> uie surveyor must complain to a justice of the lunit, 
and the possessor shall then be summoned to some special 
sessions to answer the complaint. If it be the opinion of the 
Bench that the requisites of the act have not been complied with, 
after hearing both the surveyor and the land owner, (or, if he do 
not appear, after due proof of summons,) they may order the 
hedges, &c. to be cut, &c. as is mentioned above. Further, if 
the possessor of the land shall not obey the order within ten 
days after due notice, he is mieide subject to a forfeiture of two 
shillings for every twenty-four feet in length of hedge so 
neglected, and two shillings for every neglected tree ; and the 
Purveyor is then empowered and required to fiilfil the order, the 
charges of which must be paid by the defaulter, or, if he do not 
pay, may be levied upon his goods by warrant. There is an ex- 
ception in &vor of trees planted for shelter or ornament, as 
mentioned in the sixteenth section (6). There is, however, a 
time prescribed for these prunings, &c. and it is provided, that 
no surveyor shall compel the cutting of hedges except between 
the last day of September and the last day of March ; th^t no 
person need fell timber trees growing in hedges at any time, 
unless in the case of enlarging highways ; that no 6ak trees 
growing within the highway or the hedges need be cut except in 
April, May, or June ; nor any ash, elm, or other trees, except 
in December, January, February, or March (c). 

The same regulations, with very trifling differences, are in force 
for the good of turnpike roads. The cutting of the hedges must 
be six feet from the surfaced of the ground, and the branches of 
trees, hushes, and shrubs must be also cut. Upon the complaint 
of the surveyor, the offender may be summoned before the justice 
himself, (and not at special sessions, as iii the highway act,) who 
shall enforce tlie provisions of the act. The forfeiture for every 
tree, bush, or shrub neglected to be cut, is twopence* There is 

(a) 13 Geo. 3. c. 78. s. 16. 

* Under the old law, a man was said not to be bound to lop his trees which en- 
cumbered the way, although another might have done it. By Keble, J. 8 H. 7. c 5« 
(6) 13 Geo, 3. c 78. s. 7. 
(c) 13 Geo, 8. c. 78. s. 13. 
f The words in Italics are difi^ent from, or additions to, the liighway act. 
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an exception in favor of fences^ trees^ hushes, or shrubs in- any 
garden, orchard, plantation, walk or avenue to a house^ or 
being an ornament or shelter to the house^ unless such tree^ &;c. 
should overhang the road in such a manner as to impede or 
annoy any carriage or person travelling there (a). 

And it is provided^ that no hedge is to be cut between the last 
day of September and the. last day of March {b). 

Gates erected by trustees on turnpike roads without the autho- Gates, 
rity of parliament^ may be removed by the magistrates. This 
will be liilly mentioned when we come to speak of the manage- 
ment of the tolls. The turnpike act declares^ that no door oi' "" 
gate of a buildings park^ paddock^ fields or^ indeed^ of any inclo- 
sure> shall open into or towards the road^ or any footpath belong* 
ing to it^ whether it be an old or a new gate^ unless the hanging 
post be so £Eur from the centre of the road as that the gate> when 
open^ cannot project over any part of the road^ or over any footpath. 
The occupier is bounds after fourteen days' notice from the sur- 
▼eyor^ to comply with the requisitions of the act by having the 
gate hung outwards^ or^ in default^ the surveyor is authorized to 
make the alteration. There is^ however^ a forfeiture of a sum 
not exceeding 40^.^ which must be paid by the defaulter for his 
n^ect ; and^ further^ on complaint to the justices of the county 
or place where Jhe neglect has been suffered^ and upon conviction 
by the oath of one credible witness^ the de&ulter must pay the 
surveyor a sum for his expenses in the alteration^ as the ma- 
gistrates shaU direct^ and they are also empowered to fix the 
fine (c). 

Persons are expressly prohibited from laying stones^ timber *, Stones. 
strawj dung, or other things in the highway ; and if, in makings 
scouring, or cleansing the ditches or water-courses, the soil or 
^arth dug out should be suffered to remain in the highway so as 
to obstruct or prejudice it for five days after notice from the sur- 
veyor, the offender is adjudged to forfeit 10^., and the same sum 
for laying stones, &c. as above {d). But, in addition to this, if 
any stone or timber, or any hay, straw, stubble, or other matter 
for the making of manure, sliall be laid in the highway, within 
fifteen feet from any centre, on any pretence whatsoever not 

(a) 8 Geo. 4. c. 126. s. 116. . 

(6) 8G. 4. «. 126» s. 117. « 

(c) 8 G. 4. c. 126. 8. 125. 

* It had been very early decided, that a man could not, as the inhabitant of an 
ancient house in C^ prescribe to lay logs in waste places of the way before his 
door for fuel, leaving, nevertheless, sufficient passage for chariots, &c. The court 
sud, that a prescription to make a nuisance could not be good, and that the 
prescription for the inhabitants of C was not good. Cro. Jac. 446, Fowler v. 
Sanders. See also 2 Ro. Ab. 187, Tit. Nuisance. 

(4) IS G. 8. c 78. s. 9. 
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tolerated by the act^ and shall not be removed within six days 
after notice given by the surveyor, or some person aggrieved by 
the nuisance, the owner or possessor of the adjacent lands, or any 
one else, may, by order from a justice, remove the obstruction, 
and may dispose of the stones, &c. whatever it may be, to his 
own use (a). 

Waggons^ Again, to set, place, or leave waggons, carts, or other carriages, 
&«• ploughs, or instruments of husbandry, in the highway, *so as to 

hinder the free passage of the public, is an offence, and punish- 
able by a fine of 10^. But a reasonable time is allowed for a 
waggon, &c. to load and unload, provided they stand as near the 
side of the highway as may be convenient (6). 

Various prohibitions are made against annoyances by the turn-* 

Sike acts. The surveyor, or some person appointed by him, is 
irected to remove and prevent all annbyances by filth, dung, 
ashes, rubbish, or other thing whatsoever ; and if such be laid 
upon an open common, it must not be done within eighty feet 
of the centre of the road. There must then be a notice in 
witing, signed by two trustees or the surveyor, and given to the 
owner of the thing complained of, requiring him to remove the 
annoyance, which he is bound to do within twelve hours after- 
wards ; or, if the owner be not known, such a notice must be 
fixed for three days on the nearest turnpike-gate ; and then, if 
it be not removed, the surveyor liay sell the thing, whatever it 
may be, in either of the above cases, for the benefit of the road. 
The surveyor is to turn any water-courses, sinks, or drains, 
which run into, along, or out of any turnpike road, to the preju- 
dice ot it; and he is, further, to open, scour, and cleanse 
water-courses, or ditches adjoining to the road, and to deepen 
and enlarge them at his discretion, provided the owners or occu- 
piers of such adjoining lands neglect to do so after seven days' 
notice in writing. And for the charges of so doing, and of 
removing annoyances, the surveyor is to be reimbursed by the 
owners or occupiers. Upon a subsequent offence of a like kind, 
the party so offending after the removal of the annoyance, is to 
forfeit a sum not exceeding 5/. (c) 

Fiw. Whoever digs, makes, or uses a pit for sawing timber within 

thirty feet of the centre of the road, unless it be enclosed from the 
road by a fence, shall pay a sum not to exceed 40*., half for the 
informer, half for the trustees or commissioners of the road, and 
the latter half is to be applied towards the repair of the road (d). 

(a) 18 G. 3. c. 78. s. 10. 
(6) 13 G. 3. c. 78. s. 11. 

(c) 3 G. 4. c. 126. s. 114. And for the mode of recovering the forfeitures, see 
SG*4. e. 126. s. 141. 

(d) 4 0. 4. c.9d. s. 7S. 
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Other nuisances punishable^ (being interruptions) are by rid- Riding on 
ing on footpaths^ or causeways by the side of the road set apart footpath*- 
for foot-passengers; leading or driving horses^ asses^ mules^ Driving 
swine^ or cattle^ or any carriage whatever — or any wheelbarrow, horses. 
truck, sledge, or single wheel of any waggon, cart or carriage, 
apart therejfrom^ upon the footpath or causeway ; wilfully pull- 
ing down or damaging any bridge, wall, or other building, &c. 
erected by trustees ; by hauling or drawing timber, stone« or other Drawing 
thing, or causing it to be so moved, except upon wheeled- car- timber, 
riages; suffering such things, being principally or in part carried stone, &c. 
upon wheel-carriages, to drag or trail upon the road to the Suffering 
prejudice of it ; by using any tipstick, joggle, or other instru- ^^^ ° 
ment which retards the descent of a cart or carriage down hill, Usim? tip- 
so as to destroy, injure, or disturb the surface of the road ; by sticks, &c. 
killing, slaughtering, singing, scalding, burning, dressing, or cu^t- siaughter- 
ting up beasts, swine, calves, lambs, or other cattle on the road, bg cattle. 
or by the side of it, or in any exposed situation near it ; by driv- 
ing a horse or other beast upon the road carrying an iron bar or 
rod, basket, pannier, or anything else, if the bar, &c. project Panniers 
more than thirty inches from the side of the horse or beast, or -iii bulging out, 
any way obstruct the passage of inan or beast, or carriage travelling ^^' 
along the road ; by a hawker, higler, gipsy, or other person, who 
travels with any machine, vehicle, cart or other carriage^ with or 
without horse, mule, or ass, pitching tent, booth, stall, or stand. Tents, 
or encamping upon, or on the side of the road ; by a blacksmith, 
or any one occupying a blacksmith's shop, situate near the road, Black- 
with a window ftonting the road, if he do not, every evening smiths* fires. 
after twilight, prevent the light from shining into the road by 
good and close shutters ; by making or helping to make any bon- Bonfires. 
fires ; by setting fire to, or wantonly letting off squibs, rockets. Fireworks. 
serpents, or other fireworks within eighty feet of the centre of 
the road ; by bull-baiting, playing at foot-ball, tennis, fives. Bull baiting, 
cricket, or other game upon the road, or on the side of it, or in foot ball 
any exposed situation near it, to the annoyance of any passenger ; P%"^» &c. 
by leaving waggons, wains, carts, or other carriages upon the Leaving 
road^ or the side of it without any one in the sole care of them, waggons, 
unless for the necessary time occupied in loading and unloading ^^^^ ^ * ® 
them,, or in taking refreshment, and then they must be placed as 
near to one side of the road as they conveniently may be, with 
or without a horse or beast of draught harnessed to them — or, 
unless in case of accident, and then for no longer a time than may 
be necessary for the purpose of removing them ; by laying timber. Laying 
stone, hay, straw, dung, manure, soil, ashes, rubbish, or any thing timber, &c. 
upon the road, the side of it, or the footpaths, or causeways ad- °" ***® ^°^ 
joining, to the prejudice of the road or footways, or the prejudice, 
annoyance, interruption, or personal danger of a passenger ; by « /« • 
suffering water, filth, dirt, or other offensive matter to run or flow ^jjij to'nin 
upon the road or footpaths from the adjacent houses, buildings, along the 
erections, lands or premises ; by suffering pigs or swine driven road. 
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along the road to root up or damage the road^ or the fences^ 
hedges, banks^ or copse on either side of it ; by leaving a stone 
or other thing used in blocking or stopping a cart^ waggon^ or 
carriage in going up hill upon the road *. All these offences are 
made punishable by a pensdty not exceeding 40^. over and above 
the damages occasioned (a). 

And by a recent act^ if any person shall injure^ damage^ in- 
cumber^ ride upon^ drive upon^ or otherwise use any public J^^-. 
path or causeway, by the side of or adjacent to any turnpike road> 
to the prejudice^ annoyance^ interruption or personal danger of 
any person travellings the offender shall be hable to the same 
penalties as former acts prescribe for such offences^ whether such 
jootpath or causeway be kept up by the trustees of the adjoining 
road, or the inhabitants of the parish where such path is^ or by 

any other person (Jb). 

« 

The erection of windmills is forbidden within 200 yards from 
any part of the turnpike road^ under a penalty of 5/. for every 
day the windmill shall continue. But this provision does not 
imply that the re^erection, or continuance of any windmill will 
be lawful in any case where such windmill would be a public or 
private nuisance by the common law (c). 

Impounding Cattle should pass and repass along the turnpike road^ but 
stray cattle, ought not to linger upon it, much less to be suffered to stray. 
They may be impounded if found wandering about. If any 
horse, ass, sheep, swine, or other beast or cattle of any kind be 
found tethered, or wandering, straying, or Ijring about any turn- 
pike road, (unless it be over a common, waste, or uninclosed 
ground,) the surveyor or any one else may seize and impound 
&em in the common pound (if there be any) of the same parish, 
township, tithing, or place, or in any place provided or directed 
by the trustees or commissioners for that purpose. The cattle 
shall be detained till the owner pay 2^., with the reasonable 
charges of impounding and keeping, to the treasurer, clerk, or 
surveyor of the road, to be applied in aid of the tolls. If the 
penalty and expenses be not paid within five days after the im- 
pounding, a justice of the county or place where the offence has 
been committed, may order the cattle to be sold, notice being 
given previously to the owner, or, if he be not known, notices in 
%vriting being affixed to the next toll-gates on the road nearest to 
the place of the impounding; and the money arising from the sale> 



* Or, by damaging lamps. See post, in this chapter, wilful damage, 
(a) S G. 4. c. 126. s. 121. 

{h) 7 & 8 G. 4. c. 24. s. 16. This is a penalty for obstructing a foot-path, 
whether it be repurable by the trustees or not. 
(c) aG.4.c. 126. s. 127. 
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after dedacting the penalty and expenses^ shall he paid to the owner 
of the cattle^ or> if he he not known^ and there he no application for 
the money arising from the sale for twenty-one days^ it shall he ap- 
plied (the expenses heing first deducted) in aid of the tolls. But 
no one shall pay more than 51. over and ahove the charges of im- 
pounding for any numher of cattle impounded at one time (a). 

There are two exceptions to this power of distress^ the one 
makes the impounding^ the other^ the detainer^ wrongful. 
For^ it is expressly declared^ that no right of pasturage ex- 
isting on the sides of turnpike roads shafi be taken away ; it 
woaIa> therefore^ he perilous for any one to impound in con- 
tradiction of such a right. Secondly^ if previously to the sale 
of the cattle it shall appear to the justice^ that the impounded 
beasts have escaped from any inclosure through the wilful or neg- 
ligent leaving open or destruction of any gate or fence^ by some 
person who is neither the owner^ nor occupier^ nor in their 
employ^ the justice may remit the penalty (b). And for the 
punishment of pound breach^ whoever releases or attempts to re- 
lease £rom the pound any cow^ horse^ ass^ swine or oljjber live 
stock or cattle seized for the purpose of being impounded for 
offences against the act^ may be sent to the common gaol or house 
ifi correction of the county^ for a time not exceeding three calen- 
dar months^ without bad or mainprise. The same penalty is 
awarded against such as pull down^ damage^ or destroy the pound 
or other place of confinement^ or any part, or any lock or bolt 
belongings or used as a fastenings and against such as rescue or 
release any distress or levy made under the authority of the act^ 
until or before the cattle seized or impounded, or till the distress 
or levy miade be discharged by due course of law^ and against ^ 
such as make an attempt of this kind. The course to pursue is 
to convict the offender before a magistrate of the county where 
the offence is committed^ either on his confession, or on the oath 
of one credible witness^ which oath the justice has power to ad- 
minister ; the justice^ then^ upon conviction^ commits the party 
to prison by warrant under his hand and seal (c). 

Encroachments on highways are prohibited*. So that the Eucroach- 
malring or causing any hedge, ditch, or other fences to be made roents for- 
on any highway not being turnpike roadt, within fifteen feet from °*"^^"* 

(a) 4 G. 4 c. 96. 8. 75. 

(() Ibid. 

(c) 3G. 4 c 126.8.123. 

* It was said in a very old case that no lord can punish purpresture upon a 
highway, unless he be lord of both sides. Keilw. lil, pi. 11. Where a party 
encroadied on the highway, and added it to his freehold, and then his heir con- 
tinued the same encroachment, it was held that I.e might be indicted, for, although 
he had done no new ac^ the very continuance of the nuisance was a new nuisance. 
2 Ro. Ab. 187, Lee v. Boothby. 2 Leon. IDS, Weshboum and Mordant's case. 

f Which is protected from encroachment by ifistiiict provisions in the turn- 
p&c act. 
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the centre^ where the breadth of the highway does not exceed 
thirty feet, is visited with a forfeiture of 40*. to the informer for 
every offence ; and the surveyor, who has the care of the road, 
may cause the hedge, &c. to be taken down, or filled up at the 
expense of those to whom they belong. And, further, the ex- 
penses of taking down the hedges, as well as the penalties, may 
be levied by any justice of the limit, upon proof made on oath, 
by distrainmg on the offender's goods and chattels according to 
tne provisions of the (highway) act (a). The same penalty is 
awarded against all who plough*, harrow, or break up the soil of 
any land or ground within fifteen feet from the centre of the 
highway, or turn their ploughs in ploughing or harrowing the 
adjacent lands in or upon any of the land within that distance, 
provided the highway oe formed and marked, or described with 
certainty/ and that it do not exceed thirty feet (6). 

The encroachments forbidden by the turnpike act are described 
rather differently. The offences are — making, or causing any 
dwelling house to be made, or any hedge or other fence on the 
road, or^at the sides of it, so as to reduce its breadth, or confine 
its limits ; filling up or obstructing any ditch at the side ; mak- 
ing, or causing a dwelling house or other building to be made, 
or a hedge or other fence on any common or waste land on the 
side of the road within thirty feet of the centret, if within three 
miles of a market town, if beyond that distance, within twenty- 
five feet ; making any drain, gutter, sink, or watercourse across 
the road, or otherwise breaking up or injuring its surface ; 
ploughing, harrowing, or breaking up the soil, or, in ploughing 
or harrowing the adjacent land, turning the plough or harrow in 
$ or upon the soil within the distances from the centre which are 
above mentioned, whether it be on a road already made or on one 
to be made ; making any other encroachment on the road within 

(a) 13 G. 8. c. 78. s. 64. And as to the recovery of penalties, s. 78. Under 
this 64th section a surveyor is not empowered to remove a fence upon private 
grounds; and it is for the jury to say, whether an allied encroachment be on land 
which was anciently road, or upon the soil of an individual. The highway act 
does not say that every highway shall be SO feet wide. 4 B. & C. 8, Lowen*v. 
Kaye. 

* So it was considered before. 6 Mod. 145. 

(b) 13 G: 3. c. 78. s. 64. 

•f The legislature has defined the centre of the road. After a preamble^ that 
doubts might arise as to what should be deemed the centre, it is declared, that 
where any matter is directed or forbidden to be done by this or any turnpike act 
within a certain distance of the centre of the road, that portion of ground shall be 
deemed to be the road which the trustees, &c. have maintained with stones, gravel, 
or other materials, for six months preceding any offence committed against such 
regulations ; and the centre shall be the middle of such hard road, where a line 
being drawn along the road, or a point marked, an equal numbeV of feet of hard 
road which have been so maintained for six months before, shall be found on 
each side of such line or mark. 8 G. 4. c. 126. s. 124. And see the pro- 
^ vision against encroaching on waste land, lying by the side of the road. 
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such distances from the centre as ahove stated. For these 
offences^ in the first place^ a forfeiture of 40^.^ payable to the in- 
former^ is incurred^ to be levied by distress and sale of the 
offender's goods and chattels^ the overplus (if any) to be rendered 
to him on demand. And^ further^ the trustees or commissioners^ 
who have the care of the road^ may cause the encroachments above 
forbidden to be taken down or filled up, or^ in the case of any 
ditch being filled up or obstructed^ may cause it to be opened and 
cleansed ; such alterations to be made at the expense of the per- 
sons to whom the encroachments belongs and then, any justice 
of the county may, upon proof made by oath, levy the expenses 
attending the removal of the encroachments by distress and sale^ 
as in the case of the penalties (a). 

If the driver of fl«y carriage whatsoever shall, by negligence Drivers, 
or wilful misbehaviour, prevent or interrupt the free passage of 
another carriage, or of any passenger on the highway, he is to be 
fined a sum not exceeding 10^., or not exceeding 20^. if he be the 
owner of the carriage, and the conviction and penalties are to 
take place. as the act directs in other cases of misbehaviour by 
. drivers, to which we have adverted when speaking of the user of 
ways (by A similar provision is to be' found in the turnpike re- 
guhitions^ only that the forfeiture is greater, the fine being a sum 
not exceeding 40^. if the driver be the offending person^ and not 
exceeding 5/. if the owner be convicted (c). 

The wilful destruction and damage of conveniencies in high- Intemip- 
ways and turnpike roads are offences of so serious a nature, and ^^^^ ^ 
occasion so much danger and injury to the public, as to warrant ^1^" 
us in classing them among the number of obstructions, although ^^ 
the mischief arising from them may not be immediate, as in most 
of the interruptions above pointed out. These wilful injuries 
have been the subjects of legislative interference, and they are 
visited with very exemplary punishments. 

Surveyors are required to secure horse and foot causeways by Wilful mis- 
posts, blocks, or great stones fixed in the grotmd, or by banks of chiefs. 
earth cast up, or otherwise, and thus to prevent the causeways 
from being broken up and spoiled by waggons or other carriages. 
And whoever wilfully or wantonly pulls up, cuts down, removes, 
or damages the posts, &c. or drives carriages upon the banks and 
causeways, or against their sides, or digs or casts down the banks, 
or breaks, damages, or throws down the stones, bricks or wood, 
fixed upon the parapets or battlements of bridges, shall, on com- 
plaint made to a justice of the limit, upon the oath of one credible 

(a) 8 G. 4. cl 126. s. 118. 
(6) 18 G. 8. c. 78. S.61. 

(c) 8 G..4. c. 126. 8. 132. And a similar provision is repeated in 4 G. 4. 
c. 95. t. 72. 
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witness^ or on view of the justice^ forfeit a sum not exceeding 5/., 
nor less than 10^. and^ in default of payment^ shall be committed 
to the house of correction of the limits there whipped^ and kept to 
hard labour for a term not exceeding one calendar months nor less 
than seven days^ as the magistrate shall see fit. The same 

Eunishments are to be inflicted on such as pull down^ destroy^ ob- 
terate^ or defeuse any mile-stone or post^ any graduated* or 
direction post or stone^ which is or may be erected on any high- 
way (a). 

Tlie following wilful damages are provided for by the turnpike 
act. These offences are^ the wilfully pvdlihg down^ breakings 
or injuring any table of tolls set up at a toll-gate or toll-bar on 
the road ; wilnilly or designedly de&cing or obliterating any of 
the inscriptions, letters, figures, or marks on them ; wH^Uy 
pulling up, or otherwise damaging posts, raHs, or fences put up 
by order of the trustees or commissioners of the road, or by their 
surveyor, or which may hereafter be put up, to prevent acci- 
dents either by the side of the road, or near any pit or quarry 
used, opened, or made for getting stones, gravel, or other mate- 
rials for the purposes thereof; causing damage to any bridge, 
arch, wall, or other building or erection set up by act of parlia- 
ment on the road, on any part, or on the sides of it ; casting or 
throwing any earth, or rubbish, or other thing into drains, 
ditches, culverts, tunnels, or any water course, made by autho- 
rity of parliament, so as to obstruct the running or draining ofiT 
of the water ^om the road; shovelling, scraping, gathering, or 
carrying away the stones, gravel, sand, or other materials, or the 
sludge, dirt, mire, drift, or soil from the footpath, causeway, or 
any part bf the road, without authority from the acting sur- 
veyort ; digging, making, or using a pit for sawing timber or 
wood within thirty feet from the centre of the road, except it be 
endosed by a fence. The perpetrator of each of these offences 
must forfeit a sum not exceeding forty shillings, one moiety to 
be paid to the informer, the other to the trustees or commis- 
sioners of the road. The latter penalty is to be applied towards 
the repair of the road (6). 

JDamage to . It is an offence unlawfully and maliciously to throw down, le- 

turapike vel, or Otherwise destroy, in whole or in part, any turnpike gate, 

gates. Qj, j^jjy yjff^Xl, chain, rail, post, bar, or other fence belonging to any 

turnpike gate, or set up or erected to prevent passengers passing 

by without pajring any toll directed to be paid by any act or acts 

of parliament relating thereto; or any house, building, or 

* Denoting the depth of the water in the deepest part 
(a) 1SG.S.C78. 8. 53. 

f Also, preventing persons from pasriog in any carriage; but this is not an 
offence of wilful damage ; see ante, p. 45. 
(ft) i G. 4. c. 96. 8. 72. 
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weighing engine^ Erected for the' better collection^ ascertainment^ 
or seQority of any sucl^ toll. And every offence above enume- 
rated is declared to be a misdemeanor^ punishable upon conviction^ 
as in cases of misdemeanor (a). 

Whoever pulls down^ damages^ injures^ or destroys any lamps Damaging 
or lamp-post put up in or near the side of a turnpike road or lamps- 
toll-house on the road^ or extinguishes the light of the lamp^ 
shall forfeit a sum not exceeding forty shillings over and above 
the damage occasioned (6). 

It is an interruption for any person to occupy a street for an Other in- 
unreasonable time^ although he be in the exercise of his ordinary terruptions 
calling. in highways. 

A waggoner at Exeter suffered one^ two^ and^ sometimes^ 
three of his waggons to stand in a street before his warehouse so 
as to occupy (which was very commonly the case) one half of 
the street^ so that no carriage could pass on the opposite side^ 
the gutter being in the middle of the street. Besides this^ the 
waggons were loaded and unloaded in the street^ to the obstruc- 
tion of even foot passengers. This was held to be a nuisance^ 
and the court said^ that the defendant could not legally carry on 
any part of his business in the public street to the annoyance of 
the public (c). In another case^ the defendant occupied a small 
timber yard hard by the adjoining street. Owing to the nar- 
rowness of the street^ and the construction of his own premises^ 
he had necessarily deposited long sticks of timber in the street^ 
and had them sawed into shorter pieces there^ before they could 
be carried into his yard. Upon an indictment^ he was held not 
to be justified in so doing (d). So " if an unreasonable time is 
occupied in the operation of delivering beer from a brewer's dray 
into the cellar of a publican^ it is certainly a nuisance " (e). 

The proprietor of a Greenwich stage-coach permitted his car- 
riages to stand in the highway near Charing-cross for three 
quarters of an hour^ taking in parcels^ and waiting for passengers. 
It appeared^ upon an indictment against him^ that many other 
stage coaches came to the same spot^ that there were sometimes 
six or seven in a row near the curb-stone^ often two tiers^ and 
sometimes three^ that private carriages could very rarely draw 
up to the opposite houses^ and that^ there was^ generally^ consi- 
derable obstruction and inconvenience in passing. 

(a) 7 & 8 G. 4. c. SO. s. 14. 

(6) S G, 4. c. 126. s. 121. 7 & 8 6. 4. c. 24. 8. 6. 

(c) 6 East, 427, Rex v. Russell. 

(d) S Campb. 230, Rex v. Jones. 

(e) Id. 231, by Lord Ellenborough. 
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Lord EUenborough said^ the defendant must be found guilty^ 
that the king's highway was not to be used as a stable yaru> 
and that it was immaterial how long the practice might have 
prevailed^ for no length of time would legitimate a nuisance. It 
was quite different from the practice of setting down, or taking 
up passengers^ for that would be necessary for public conve- 
nience. The defendant was accordingly found guilty (a). 

So^ it was held in an old case^ that the suffering billets to 

' remain for a long time in the high-street after the unloading, was 

a punishable nuisance (6). Though the unloading of them 

would not be an offence^ because of the necessity of the thing (c). 

A person was placed upon the footway on Ludgate-hill to de- 
liver out bills of the defendant's occupation, upon which she was 
indicted for a nuisance, but the court quashed the indictment^ 
holding the matter not to be indictable {dy 

Gates. Grates erected in highways, time out of mind, are not any 

nuisance (e). But if a new gate be so placed, although it may 
be opened, yet it is an obstruction. In the first case, it might 
be intended, that the owner of the land consented originally to 
the way, on condition of having the gates there, and thus, that 
they b^an by composition, or, that they had been put there 
upon ad quod damnum, and no nuisance found; but, in the 
latter, no such reason would exist, and great inconvenience 
would result from suffering them, to persons on horseback, for 
example, people travelling with laden horses, carts, &c. (^f) ■ 

Wall. One Browne was presented at the justice seat for the forest of 

Windsor for erecting a brick wall, and so straitening the highway, 
and it was said, by the attorney-general, that it could not be 
assented * without an inquiry whether there were a sufficient 
passage left, for if there were not, he said, that the nuisance 
could not be dispensed with (g). 

House. Again, if a house on the highway be ruinous, and likely to 

fall down, it is a nuisance, and the occupier, although he be 
tenant at will, is bound to repair, for where the danger con- 



(a) S Campb. 224, Rex v. Cross. 
lb) 2 Ro. Ab. 137. 

(c) Ibid. 

(d) 1 Burr. 516, Rex v. Sarmon. 
(4 2 Ro. Ab. 138. 

(/•) Cro. Car. 184, James v. Hayward. Sir Wm. Jones, 221. S. C. Crokc, J. 
of a different opinion, and he cited 2 £. 4. 9. 
* Licensed, 
(g) Sir Wm. Jones, 277, Browne's case. 
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oems the public^ they look to the occupier^ and not to the 
estate (a). 

If there be an acquiescence fcv twenty years in the using of a Twenty 

fidr or market, the persons £urly engaged m traffic upon such an yean' usage 

occasion shall not be convicted for a nuisance, as for obstructing ^^ ^^' °' 

the highway. If such a fair or market were illegal, the party ^^^^ 
(lending might be proceeded against for usurping the franchise, 
bat not for a nuisance {h). 

Although it may not be necessary for the l^slature to pass Intemip- 
enactments for the quiet user of private ways, it is quite dear, tion of pri- 
nevertheless, that any act which prevents the grantee of a way ^^ ""^^^ 
from enjoying it as hie has been accustomed, is an interruption ; 
as, ploughing the soil of the way (c). 

The condition of a bond was, that the obligee should have 
free egress, ingress, and regress out of, into, and back to a house, 
and the complaint was, that the outward gates had been shut. 
And Mr. Justice Doderidge said, that to satisfy such a permission, 
there ought to be a common entrance at the usual door, and that 
the party ought not to be compelled to enter through a hole, a 
backdoor, or a chimney. And if, added the learned judge, the 
Qommon door should be left open, but a ditch should, notwith- 
standing, be made, so that the grantee could not enter without 
leaping, it would be a breach of the condition. So, if having givai 
a person leave to go over land, the grantor were to meet him, and 
threaten him if he should proceed, this would be an intemip* 
tian, and the bond (if any) would be forfeited (J). 

So, digging trenches, tearing up the ground with carts, &c. are 
interruptions, if the grantee suffer impediment by such acts, as 
where the way is filled with water in consequence of the damage 
done. 

If a private man have a way over the land of another hj pre- 
scription or grant, the grantor has no right to make a gate across 
the path, and an action on the case wiU lie against the tort-feaser 
for so doing (e). 

II. What road passeng^s may take when an interruption of II. What 

the way occurs* road to be 

used. 

With respect to a highway, it seems to be quite clear, that if 
there be any obstruction, the passengers n^ay go over the adjoin- 

(a) 1 Salk. 857, The Q«een v. Watts. 

(6) A Esp. 109, Rex v. Smith. 

(c) 2 H. 4. 11. 

\d) Latch. 47, Climson v. Fool. 

(tf) By Jones, J. Sir Wm. Jonet, 392. Litt Rep. 1M7.- ace. 
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Highways, ing land. They may remove any illegal^ improper, or inconve- 
nient interruption, but if the ordinary track be so dangerous as 
to compel them to leave the road, they may go extra viam, 
passing as nearly to the original way as possible (a). The defend- 
ant pleaded in trespass, that there was a highway from such a 
place to such a place, that the plaintiff stopped it, so as to pre- 
vent him from passing, and, therefore, that he went over the 
plaintiff's close, doing as little harm as he could. And this plea 
was held good upon demurrer ; for if the way be so foul as not 
to be passable, the going over another man's close next adjoining 
may be justified (b). And thus it is, as it respects a highway, 
that a passage in Sir Wm. Jones is to be understood. If a man 
incloses, and does not make a good way, it is lawful for passen- 
gers to make gaps in his hedges to avoid the ill way, so that 
they do not ride &rther into his inclosed grounds than is needful 
for avoiding the bad way (c). 

Private But the case is quite different where a private way becomes 

^^y^ foundrous or impassable, unless it be a way of necessity. 

Highways are governed by a different principle. They are for 
the public service, and if the usual tracR be impassable^ it is for 
the general good, that people should be entitled to pass in another 
line (rf). But where thie grantor prescribes a specific way for 
the use of his grantee, it does not imply any right on his part to 
go to the right or to the left. The defendant pleaded, to an 
action of trespass, that a certain lane was so much out of repair, 
and overflowed with water, that he was compelled to go through 
the locvs in quo as near to his said way as he possibly could, it 
being imminently dangerous for him to use the other way ; and 
the court held, that his plea on this occasion could not be sus- 
tained. The plaintiff had not undertaken to provide against 
the overflowing of the river ; it might have happened by the de- 
fendant's neglect, and there was no general grant of a way over 
the land. The plaintiff, therefore, recovered (e). The opinion 
expressed by Mr. Justice Blackstone in his Commentaries, that 
where a road is out of repair, he who has the right of way may 
go over any part of the land he pleases {f^; and a similar 
passage in Comyns's Digest (g), seem to be entirely at variance 
with this decision, unless their observations could be understood 
as applicable to highways only. And it is now settled, that the 
case in Douglas is a sufficient and substantial authority for esta- 
blishing the distinction between public and private ways above 

(a) Sir Wm. Jones, 297, Henn's case. S Salk. 182. 
\b) 2 Show. 28, Absor v. French. 

(c) Sir Wm. Jones, 297. And see 1 Ro. Ab. 390, Sir Edward Duncombe*s 
case to the same effect. Ante, p. 4. 1 BrownL 212. 

(d) By Lord Mansfield, Dough 749. 
{e) DougL 745, Taylor v. Whitehead. 
(/) 2 Bl. Com. 36. 

(g) Com. Dig. Tit. Chimin, vol. 2. p. 298. 
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mentioned. For, in a subsequent case^ where a defendant pre- 
scribed in a que estate for a private way, and justified going 
out of the way because it had become foundrous and impassable, 
the court held such pleading ineffectual, and Lord Ellenborough 
recognized the difference between the public and privateway (a). 

It was said by Holt, C. J., that if the water of a navigable To^dng 
river impairs and decreases the banks, every man might, of patht. 
common right, have a reasonable way in the nearest part of the 
field next adjoining to the river. Aiid he likened it to the case 
of a foundrous way in a great open field, upon which travellers 
might go over the outlets of the uninclosea land next adjoin- 
ing (5). But, as this opinion proceeded on the supposition that 
the public had a right to go upon the paths on the banks of 
rivers, and, as it has been shewn (c), that such a right cannot 
exist generally, but only by custom^ the way can no longer be 
considered as public, and it therefore seems to follow, that this 
passage extra vtam could not be justified under such circumstances 
m conformity with the cases on private ways, just mentioned. 

But we have seen, that if a person think fit to stop up an 
ancient road, and he assign a new one in lieu of it, it is no tres- 
pass for the parties entitled to the old way to make use of that 
newly set-out (d). 

An exception to the distinction laid down between public and Way of 
private ways has been noticed with regard to ways of necessity, necessity. 
For Mr. Justice Buller, in the case sp much* relied on by Lord 
Ellenborough (e), observed : " If this had been a way of neces- 
sity, the question' would have required consideration, but it is not 
80 pleaded " (f^. Whence it would appear, that, where there is 
no other way, the user of an outlet, in cases of accident or in- 
terruption, might still be justified. 

Having shewn what are interruptions, and what road pas- III. Re- 
sengers may take under such circumstances, we proceea to "nedies, 
mention more particularly the remedies which may be had in 
cases of obstruction, as some punishments inflicted by the high- 
way and turnpike acts have been already presented to the notice 
of the reader. 

To remedy the grievance of an interruption in the highway, 
the public may proceed by indictment or information * ; or they 

(a) 4 M. & S. 887, BuUard v. Harrison. See 1 Wms. Saund. S22. (a) n. 3. 

6) 1 lid. Raym. 726, Young v. . 

c) Ante, p. 24. 

(d) Ante, p. 22, where the, authorities are collected. 

(e) Taylor v. Whitehead, DougL 746, 
(/) DougL 749. . 

*^ But a nifin cannot be Indicted for stopping a private way, because it con- 
cerns priYate interest. 14 Vin. Ab. 894, pL 6. 

b2 
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may abate the nuisance, and free the passage from obstruction *. 
And the owner of the soil of the highway may, in addition, have 
redress by action. So, also, may a private person who has 
received particular injury by reason of the nuisance. And, in 
some cases, a mandamus may be obtained. 

Where private ways are stopped, or interrupted, the remedies 
are by action, and in some cases, which will be mentioned pre- 
sently, by abatement ; and, if it be shewn, to the satisfaction of 
a court of equity, that great mischief or destruction is about to 
take place upon a private right of road, the party aggrieved may 
have relief by injunction. 

Indictment The formal proceedings in case of indictment will be found 
in a future page (a). 

An indictment will lie for stopping the common way to a church. 
It was objected in such a case, that the suit ought to be in the 
ecclesiastical court, and moreover, that the damage was only 
private ; but the objection was overruled, and the defendant put 
to plead, although, had the indictment alleged the stoppage of a 
common footway to the church for the pHriskioners, it would 
have been bad (6). 

Abatement. With respect to abatement, it was always held for law, that 
the public might remove any impediment in a highway, as^ 
where it was said, that one might break a hedge which severed 
part of the highway (c). The abatement need not be made so as 
to satisfy the plea in trespass of doing as little damage as may 
be, and therefore the defendant was held justified in overturning 
the walls of a house built across the way, although they rolled 
into the sea (e£). 

On an indictment for a nuisance, there is a difference in the 
judgment between cases where the nuisance is laid as continue 
ing, and where it is merely complained of as having been done. 
In the former instance judgment is given, that it should be 
abated ; in the latter, that step is not necessary. So that 
where the indictment charged the defendant with erecting a 
wall across a road, and was silent as to its continuance, the 
court of quarter sessions did not give judgement that it should 
be abated, and the court of King's Bench approved of their pro- 
ceeding, since, for any thing that appeared upon the I'ecord, the 

* The subject is so far interested in a nuisance on the highway, that the king 
himself cannot dispense with it. Sir Wm. Jones, 277. Vaugh. 339. 

(a) Post, Ch. IX. 

(b) 1 Ventr. 208, Tlirower*s case. S Keb. 28. S. C. See Poph. 206, Heb- 
bome*8 case. 

(c) Bro. Nusapce, pi. 1. See Vaugh. 340. So as to Bridges, ib» 
Id) 2 Salk. 468, Lodie v. Arnold. 
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nuisance did not in fact exist at the time when the indictment 
was preferred («). So, where, after the defendant's conviction 
for obstructing a road, the way was regularly diverted by an 
order of magistrates, and a certificate obtained to the effect that 
the new way was in sufficient repair, yet the prosecutor of the 
indictment, notwithstanding this, prayed the court to give 
judgment for the prostration of the nuisance ; the application 
was denied, for it would have been nugatory to adjudge that to 
be prostrated which no longer existed. There was, moreover, 
an affidavit, that no obstruction remained in any part of the old ' 
road indicted which was connected with the road as newly set 
out under the order of the magistrates (b). But where a de- 
fendant is indicted for an existing nuisance, it is usual to state ' 
the nuisance and it^ continuance, down to the time of taking the 
inquisition, and then the judgment should be, the abatement of the 
nuisance. Every judgment should be adapted to the nature of 
the case : where the erection is the nuisance, there ought to be a 
demolition (c), but then it must appear, that such an obstruction 
is permanent. And the party should be commanded by the judg- 
ment to remove the nuisance at his own costs {d). 

There are some occasions upon which (zctions may be brought Action. 
for obstructing the highway. For instance, the owner of the soil 
of way has a right to all above and under ground, except only 
the right of passage for the king and his people. If, therefore, a 
nuisance be erected upon the road, the owner may maintain a 
possessory action to recover his right, and, accordingly, where 
the encroachment had been made by building a wall, the plain- 
tiff was allowed to maintain ejectment. And the difficulty pre- 
sented to the court, that the sheriff could not give possession of 
t^e highway, was answered by their observation, that he would 
give it subject to the easement (e). 

And if a person have received a particular injury by reas<m 
of some obstruction on the highway, he may maintain an ac- 
tion on the case (jT). As if a man fall with his horse into a 
tUtch, and thereby receive damage by reason of some interrup- 
tion (g), and thus show some special prejudice more than the pub- 
lic at large have suffered (A). So, where a certain highway had been 
nsed by the plaintiff for carrying his tithes home, and the defendant 

(a) 7 Term Rep. 467, Rex v. West Riding of Yorkshire Justices. 8 Term 
Rep. 142, Rex v. Stead. 1 Str. 686. S. P. 

(b) IS East, 164, Rex v. Incledon. 

(c) 8 Term Rep. 144. 
(rf) 14 Vin. Ab. 895. 

(e) 1 Barr. ISS, GoodtiUe v. Alker. / 

(/) 27 H. 8. 27. Br. Action on the case, pL 6, cites S. C. Co. Litt. 

56. (a). 5 Rep. 78. Vaugh. S41. And see 14 H. 8. 81. But 5 £. 4. 2. is 

contr^ and can only be reconciled by sustaining the distinction, 
(g) 27 H. 8. 27. ly Fitzherbert, J. Co. Litt. 66. (a.) 
(h) Cro. £L 664, Bendlowa v. Kemp, dted. ^ 
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obBtrncted his path by setting up a ditch and eate^ the court held, 
that the action would lie^ for the plaintiff had particular damage 
by reason of the labour and pains he was forced to take with his 
cattle and servants in carrying home his property by a longer and 
more difficult way (a). Again, the same doctrine prevailed, 
where the defendant persisted in placing logs of wood, which 
straitened the highway, before the doors of his ancient house, 
and the plaintiff in consequence turned his horse upon the blocks 
and fell (6). So it would be, although a person might with care 
"ride safely by (c). So, where posts were erected in the highway, 
and the plaintiff complained, that his com was spoiled by reason 
of the passage over his close adjoining where the corn was (rf). 
So, where there was but one way to come to certain coal pits from 
a particular part of the county, for the owner of the coal pits 
must necessarily suffer a special damage beyond the rest of the 
king's subjects by the obstruction of this way (e). 

However, it is observable, that the injury must be direct, and not 
consequential, as being delayed in a journey of importance, unless 
special damage be aUeged (/). 

But, for hindering a man's passage in the highway without 
more, case will not lie, for it is a public injury punishable 
by presentment and indictment (g). And there would, more- 
over, be a multiplicity of suits, for if one man might have an 
action upon sucn an occasion, all men might have the like (A). 
Therefore, where an action was brought against the defendant 
for making a ditch and erecting a 'pale cross in the street, it was 
held, by three judges against one*, that without a special grief 
shown by the plaintiff, an action would not lie {%), So where 
the defendant was sued for not keeping a ferry-boat across an 
ancient river, the court refused to entertain the action, because 
all the king's subjects were damnified as well as the plaintiff {k). 
Though, if special damage be alleged, the case is different. So 
that where a person driving three laden asses was delayed four 
hours in consequence of the defendant keeping a gate shut across a 
public highway, it was held, that an action on the case would lie (/). 

(a) Tho. Jones, 156. Hart v. Basset, recognized inWilles, 73. 

{b) Cro. Jac. 446, Fowler v. Sanders. 

(c) Bull, N.P. 26. (a). Cro. Jac. 446. 

(rf) I Keb. 847, Maynell v. Saltmarsh. 1 Esp. 148, Hubert v. Groves. 

\e) 1 Ld. Raym. 486, Iveson v. Moore. 12 Mod. 262. S, C S. C. Com. Rep. 
58. Carth. 451. 1 Salk. 15. Ca. Temp. Holt, 10. Comb. 480. 

(/) Caxth. 194. Bull, N.P. 26. (a). 

\g) 27 H. 8. 27. 9 Rep. 113. 

(A) 27 H.8. 27. Co. Litt. 56. (a). 5 Rep. 73. 104. 

* Clench. 

(i) Cro. El. 664, Eineux v. Hovenden. Clench, J. said, that the stopping 
itself was a special prejudice to the plaintiff. S. P. Mo. 180. Noy. 120, Stone 
V. Wakeman. 

(*) Comb. 180, Pain v. Partridge. CartBi 191. S. C. S Mod. 289, S. C 
1 Salk. 12. S. C. 1 Show. 243, 255. S. C 

(0 2 Bing. 263, Gf easly v. Codling. 
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It is^ however^ no bar to the plaintiff's right of action that a 
ro£id has become a highway since the time when it was granted 
to him as an occupation way. The plaintiff was the trustee of 
a person to whom such a right had been granted^ and the de- 
fendant obstructed the passage. On case brought^ it appeared^ 
that the public had used the way without denial for twelve years 
preceding the suit. And it was objected^ that the plaintiff could 
not recover in that form, because of the merger of the private into 
the public right; but the court were of a different opinion. 
They said, if a party have a special right of way granted to him, 
he may rest upon that title, and need not resort to a general 
right, which might possibly be disputed by conflicting evidence, 
especially in a case like that before them, of a public right of 
way growing out of an occupation way (a). 

Nevertheless, in order that a party should be enabled to bring 
his action under these circumstances, he must use ordinary 
diligence to avoid the obstruction. The defendant had put up 
a pole across a part of the road, being about to repair his 
house, and had left a free passage by another branch or street 
in the same direction. The plaintiff had left a public-house 
in the evening, and there was light enough for him to have 
discerned the obstruction at 100 yards' distance, but riding 
very hard and violently, he went against it, fell with his horse, 
and was much hurt. There was ,no evidence of the plaintiff 
being intoxicated. The judge told the jury, that if they were 
satisfied, that the plaintiff was riding along the street extremely 
hard, and without ordinary care, they should find for the defend- 
ant ;' and they found their verdict for the defendant. The court 
approved of this verdict (6). " Two things must concur," said 
ford EUenborough, '' to support this action, an obstruction in 
the road by the £ult of the defendant, and no want of ordinary 
care to avoid it on the part of the plaintiff." (c) 

Where some barrows full of lime-rubbish had been placed , 
before the defendant's door by some bricklayers in the defend- 
ant's employ, and, upon a sudden gust of wind, the plaintiff's 
horse was frightened, and nearly ran against a waggon, upon 
which the plaintiff, by unskilful driving, ran over another heap 
of rubbish, and was overturned and hurt ; here the want of skill 
on the part of the plaintiff being the proximate cause of this 
accident^ it was held, that he could not recover, although there 
certainly was a misfeasance on the part of another person (d). 

The reader is referred to the seVenth Chapter for the consi- 

(a) 8 East, 4, Allen v. Ormond. 
(6) 11 East, 60, Butterfield v. Forrester, 
(c) 11 East, 61. 
,ld) 2 Taunt. 3U, Flower v. Adam. And^ see 1 Bos, & FuL 4f04^ Bush v. 
Steinman. 
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detation of actions against trustees^ commissioners, &c. of roads 
and pavements, where the general liabilities and duties of those 
officers will be mentioned. 

It has been obsenred, that there are two ways of abating a 
nuisance, one, by action> in which damages may be recovered, and 
judgment had, that the nuisance shall be removed*; or the party 
grieved may enter and abate the nuisance himself, by which he 
Abatement^ waives his right of action (a). There must be a remedy, for, in 
the words of Lord Coke, whensoever the law giveth any thing, it 
giveth a remedy for the same (6). But by analogy to the situa* 
tion of commoners, who have no riglit to meddle with the soil of 
the waste, a person whose right of way is disturbed cannot le« 
gaily interfere in that manner. Therefore, where by the rooting 
of a cart-wheel belonging to the owner of the land, the way was 
80 dug and drowned, that it could not be so well used as before, 
and the defendant, in consequence, who had the right of way, dug 
a trench to let out the water, it was held, that he had done that 
which his privilege of way could not warrant ; he had an ease* 
ment, but no interest in the soil ; and judgment was given 
^^ainst him on demurrer (c). Yet, if the way had been wholly 
denied to him, as, for instance, if he had been shut out, or if tl^ 
water had so £Eur increased as utterly to obstruct the way, the 
case would have been different ; then he would have pleaded^ that 
he could not use the way at all {d). And in this sense of total 
interruption, that passs^ should probably be understood where 
it is said. If one grant to me a way, if he dig trenches in the 
way to my hindrance in my way, I may fill them up again (e). 
Again, if the injury to the right of way be committed by a 
strangeTy and not the owner of the soil, it seems that it may be 
removed by the person having the right of way, although he do 
meddle with the soil, according to the opinion of Kelyng, 
C. J. (jT) And if there be an obstruction which can be abated 
without breaking up the soil, as a gate, a hedge, &c., it may be 
done. The passage to a private way may, therefore, be recovered 
by abatement, unless it be necessary to meddle with the land, 
and even that may be done, where the interruption has been oc* 
casioned by any other person than the owner. 

It is dear, that the cdd remedy by action for obstructing a 
private way was, generally by assise oi nuisance (g). It lay f<^ 

* That is, when the action is by assise; in an actic^ on the case damages only 
can be recovered. 2 Mod. 253. 

(a) 9 Rep. 6d. Sir Wm. Jones, 428. 

(6) Co. Litt. 56. (a). 

(c) Godb. 52, Dike and Dunston'^s case* 

Id) Godb. 53. 

le) Cited Godb. 63. 

(/) 1 Kel). 884. 

(£) 2 H. 4. 11. 11 H. 4. 89., and many nther authorities in the Year-books to 
the same effect. Bro* Nusance, pL 37. But see 34 As«» pi* 13. contni, which might 
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him who was tensat of the firediold against a freeholder (a). For 
example;, wliere one had a way from his meadow over the land of 
another (k). And so again^ assiae hiy for a way fnm. a house over 
the land of another (c) ; horn a house to church (d) ; by a com- 
moner for stopping the way to the waste {e), &c. So agam> assise 
would hare lam for straitening the way^ that is, if it were totally 
obstructed (f); or if were not totally interrupted, case lay (g). 
But if either plaintiff or defendant had but an estate for years, 
«n action on the case would lie, and not an assise (A). So, 
if the steppage had been by a stranger, an acticm on the case, 
and not an assise, was the proper remedy (t). And there was 
A di8tincti<m again between a way in gross, and a way apnend- 
«nt, f»r an oWmction of the Ifirst, case would lie, and not 
assise, for the latter the proceeding by assise would have been 
proper (k) ; though the grant were within time of memory (/)• 
And a way in gross could not be changed into a way appendant 
in this respect by a purchase of the land to which it was granted 
in gross, for it continued in gross inasmuch as the party had not 
the land at the time of the grant (m). 

It was said, that if a way were stopped by a hedge or ditch, 
end afterwards the owner of the way died, and his heir found the 
way open and used it, he should have an assise if disturbed, be-^ 
cause it would be a new nuisance (n). Although the land were 
aliened by the tort-feasor, yet if the feoffee disturbed the way, 
under those circumstances, the same action would lie (o). The Quod per- 
remedy by quod permittat is now obsolete. It was, however, said mittat. 
by Finchden, J. that unless a way were claimed as appurtenant 
to aasDe fineehdd, qvod permittat would not lie for it (p). 

The action on the case grew gradually into use, and suj^r- Action on 
aeded the assise of nuisance. It met at first with some opposi- the case. 
tion*, although, as we have seen, it was still in some cases 
the only Intimate remedy. Judgment was arrested as late as in 

be Tecoodled, if the way in question had been a way in gross. See Dy. SdO. 
3 Leon. 13. 

(a) 50 E. 3. 11. Bro. NusaQce, pL 6. dtes S. (X S Leon. IS. Noy. 1 12, 
Gunford v* Nightingale. 
' (6) 20 Ass. pi. 18. 

(e) Ibid. 

(d) Ibid. 

(#) 11 H. 4 26. Cro. Eliz. 845. Sty. 470. 

(/) 11 H. 4. 26. 

(g) 33 H. 6. 26. 

(A) 3 Leon. 13. 

?0 S3 H. 6. 26. 2 Leon. 181. cites, S. C. 

{k) 11 H. 4. 26, by Hankford. Bro. Chim. pL 7, cites, 20 Ass. pi. 18. 

(/) 21 Ass. pL 1. 

(m) Ibid. 

(n) 4 Ass. pi. S. 

(o) Ibid. 

(p) 45 £. 3. 8. 

* The court, in old times, said, that where a man could have ftuisance^ he 
should not hart trti^pass, (or he shidl have the most real action. 10 H. 6. 20. 
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the time of Queen Elizabeth^ because nuisaiiee was not brought 
instead of case^ for stopping a way by prescription (a). But soon 
afterwards, the authority of this case was denied, and both 
remedies, it was agreed, were open to the aggrieved party (6). 

We have passed over this subject shortly, although it was once 
of considerable importance and fraught with much learning, be-^ 
cause an action on the case is now the remedy' always substituted 
for the old assise of nuisance. But it is not the only remedy for 
an interruption of this nature. For if one disturb me in my 
way with weapons, &c. trespass v% et armis will lie for the in- 
jury (c). • This, however, is a grievance of very rare occurrence 
now, and in most cases of obstruction of ways, we shall find the 
action cm the case to be the preferable mode of redress. One 
had a messuage and a way to it through the freehold of another 
person, and the passage was interrupted ; the house was then 
aliened. It was held, that the alienee could bring no action for 
the nuisance before request (£?). 

Disputes on the subject of roads are occasionally submitted to 
arbitration in common with other matters of litigation ; in such 
a case it is necessary for the award to shew a title to any way 
which it may prescribe. And so where the defendant was di- 
rected to use another way in the room of that which he had been 
accustopied to, but the award failed to shew any title, it was held 
bad in toio (e). 

An action of covenant will lie by a tenant against his lessor 
for a breach of the covenant for quiet enjoyment by obstructing a 
way of necessity (jT). 



Injunction. Again, if a way be in danger of being obstructed or destroyed, 
ah injunction may be obtained to restrain parties from effecting 
such a mischief, as in the case of the colliery waggon-road men- 
tioned at page 16 (^). 

Mandamus. Lastly, a mandamus may in some cases be effectually applied 
for. As where a railway was made under the authority of par- 
liament, and it was declared, that the public should use it. The 
proprietors of the railway, who were incorporated, subsequently 
took it up, and a mandamus was granted, as being a more 
efficient remedy than an indictment in that particular case (A). 

(a) Dy. 250, Yevance v. Holcomb. 

(6) Dy. 250, n. Aston's case, cited there. Cro. Eliz. 466.* S.C. Id. 845, 
Cantrel v. Church. Dy. 250, n. Villet v. Parkhurst, cited, S. P. 
(c) Bro. Action on the Gate, pi. 29. 
Id) 1 Ventr. 48, Tomlin v. FuUer. 
(e) 2 Ch. C. T. M. 594, Harris v. Curnow. 
(/) 3 Taunt. 24, Morris v. Edgington. 
(g) See 8 Sw. 99. 
{h) 2 B. & A. 646. Hex v. Severn and Wye Hailway Company. 
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It is worthy of observation^ that it would be no answer for a No pre- 
defendant to allege a prescription to stop a way claimed by pre- »cription 
scription.' The right of way is a lawful easement^ and one cus- "6**"^* 
torn is as ancient as the other ; and therefore, if one have a way ^' " 
to his frank- tenements, or freehold, over the land of another, it is 
a bad plea to say, that the defendant has always been accus- 
tomed to stop that way (a). 

Thus, also, land cannot be appurtenant to land. Where a 
wbs^f, with all ways, &c. was demised, together with the exclu- 
sive use of certain land between high and low- water mark, but, 
according to the finding of a special verdict, the land itself was 
not demised, it was holden, that a distress for barges made upon 
this land so demised was illegal, because either the land was de- 
mised as appurtenant to the wharf, which could not be according 
to the above-mentioned principle, or the mere use of it passed as 
a mere privilege or easement, out of which rent could not issue^ 
and, consequently, upon which no distress could be taken (6). 

Rent^ therefore^ cannot issue out of a way, as such. 

(a) 9 Rep. 58, Aldred's case. 17 Vin. Ab. 884. 
lb) 8 B. & C. 141, Buszard v. CapeU 
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CHAPTER V. 

. Of the Extinguishment, Suspension, and Revival of Ways. 

Highways^ which have once been established as such^ whether 
by repatatiim^ dedication to the public, or otherwise, cannot be 
destroyed, as we have before said. But this general principle 
must be understood subject to the authority of parliament. 

Again, a private person baring devoted a way to general use^ 
can on no account be suffered to resume his individual rights^ 
But the legislature possesses, and frequently exercises the power 
of altering and diverting roads, of improving them, or of stopping 
thei3[i altogether* 

Extinguish- This jurisdicticm is most commonly carried into effect under 
ment of ^^ highway and turnpike laws, and also under enclosure acts. 
tuTof act^r" ^® ^^ proceed first to examine these as &r as they relate to 
ofParKa- ^^ extinguishment of roads, leaving the consideration of other 
ment. circumstances which go to defeat rights of way, as unity of pos- 

session, &c. for the remaining part of the chapter. 

Upon the making of a new highway, the old highway is to be 
stopped up, and sold by the surveyor, with the approbation of two 
of the justices of the limit, to the owner of the adjoining land, if he 
be willing to purchase it, if not, to some other person, for its full 
value. Should, however, such old road lead to any lands, house, 
or place which, in the opinion of the justices, cannot be accommo- 
dated with a convenient passage from the new highway, if they 
find it necessary, it shall be sold subject to the right of way 
according to the ancient usage. In either of the above cases, the 
money arising from the sale shall be applied towards the pur- 
chase of the intended new highway, and the soil of the old road 
shall become vested in the purchaser upon compliance with the 
follo^ving directions : A pavment or tender of the money must 
be made, and a certificate given by the two justices, or the chair- 
man of the quarter sessions (if the matter be there determined), 
which certificate must describe the lands sold, the sum agreed 
for, and a direction to whom it is to be paid ; and the purchaser 
must then take a receipt from the party entitled to receive the 
money by an indorsement on the Y)ack of the certificate. Never- 
theless, mines, minerals, and fossils are reserved to the original 
owners of the new way (a). 

(a) 13 G. 3. c. 78. sect. 17. But no common land shall be enclosed which 
lies between the fences of any old highway to be stopped up under the act. And 
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Again^ if> upon the diverting and turning of a higliwajr^ it shall 
appear to the justices (who are authorized to enquire into the 
matter) that there are other highways within the parish^ town- 
ship, or places which can be diverted into the new highway 
without mconvenience to the pubKc, or, indeed, into any other 
highway within the parish, &c. so that the charge of repairing 
such highways may be saved, the justices may order the* unneces- 
sary highways to be stopped up. The soil is to be sold in such 
manner, and subject to such restrictions, as is before mentioned ; 
and subject also to such right of appeal by the aggrieved party 
as is directed by the 3d section of the 55 G. 3. c. w. (a) 

A more general (li) power of extinguishing unnecessary high- 
ways is awarded by a subsequent statute. For, by bb G. 3. 
c. 08. s. 2. if it shall appear, upon the view of two or more jus- 
tices, that any public highway, bridleway, or footway is unneces- 
sary, any two of them may, by order, at some special sessions *, 
stop up and sell such unnecessary road in such ways, and subject 
to all t^e exceptions and conditions mentioned in 13 G. 3. re- 
specting the widening and diverting of highways (c) ; except 
that, inasmuch as by that act the money arising from the sale 
would be applicable to the purchase of the new road^ the pro- 
duce of the road sold in this last case is to be paid to the surveyor, 
and applied towards the general repairs of the highways and bri- 
dleways of the parish, &c. within which the highway, bridleway, 
or footway so stopped up may be situate {d). The order must 
state in wnat pansn the way is situate, must describe its length 
and breadth, and direct the sale as well as the stopping of it (e). 
And, further, it must be stated, that it appeared to the justices, 

where the land lying between the fence of the highway, not being common land, 
shall, upon a medium, exceed thirty feet, and not extend to fifty feet in breadth, 
it shall not be stopped until satisfaction be made to the owner for so much as 
shall exceed thirty feet. If the parties cannot agree, the justices shall adjust the 
matter, or a jury, if it happen that, under the circumstances, a jury should be 
impondled. If such land, not being common land, should exceed My feet for a 
medium, or if the old road to be diverted and turned should lie through open 
ground belonging to any particular person, that person, and also he who is entitled 
to the land between the fences on the side of the highway, shall respectively hold 
such land of the old highway, and pay to the owner for the use of the highway so 
much as shall be agreed on between the parties. I^ in this latter case, the parties 
cannot agree, the justices, orjuiy, as bdbre, shall settle it, estimating the high- 
way as thirty feet in breadth upon an average. 13 G. 3. c. 78. s. 20. And further, 
no encroachment is to be made on any waste lands lying by the side of any 
tumjnke road, being highway, but every person so encroaching or obstructing the 
right of passage shall continue liable to the same process and penalties as though 
the act had not been made. 8 G. 4. c. 126. s. 124. 

(a) IS G. 3. c. 78. sect 22. For the 55 G. 3, repealed the 19th section of 
the IS G. 3. as it respected appeals to the quarter sessions. 

(b) See Cald.Ca. 228, Page V.Howard. 

* That tibis must be the case, see post, in this chapter. 

(c) See 13 G. 3. c. 78. s. 17., and post, Ch. VIL 

(d) 5dG.3. C.68.S. 2. 

(0 6 B.& C. 640, Rex v. Kenyon. 
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xm view^ that the vrekj was unnecessary. Where^ therefore^ the 
order ran thus : " We the undersigned^ &c. having upon view 
founds or it having appeared to us^ &c.*' it was held bad^, and a 
certiorari was awarded for the purpose of quashing it, for the 
justices had no jurisdiction^ not having pursued the power given 
them by the legislature (a). ' 

Notices. Certain notices are requisite to give effect to this order. 

Firsts a notice in the form^ or to the effect of a schedule^ 
annexed to the act*^ must be affixed in legible characters at the 

Slace^ and by the side of the highway, &c. from whence it i^ 
irected to be turned, diverted, or stopped up. This notice is 
also to be inserted in one or more newspapers published, or 
generally circulated in the county where the parish, &c. in which 
the way so ordered to be stoppea up shall lie, for three success 
sive weeks after the making of the order, and if there be no 
newspaper in circulation in that county, then the notice must be 
inserted in any newspaper or newspapers published or circulated 
in the nearest adjoimng county. A like notice is to be affixed to 
the door of the church or chapel of every parish, &c. in which 
)Buch way so ordered to be stopped up, or any part of it, shall lie^ 
on three successive Sundays subsequent to the making of the 
order. Then, after the due publication of these notices, the 
order shall be returned to the clerk of the peace in open court, and 
lodged with him at the quarter sessions holden for the limit 
where the way which has been stopped up shall lie, next after 
the expiration of four weeks from the first day on which such 
notices shall have been published. The order shall be confirmed 
nt the same quarter sessions, and enrolled by the clerk of the 
peace amongst the records of the court (6). 

The remedy prescribed for any injury done in consequence of 
these orders is by appeal to the sessions. For if any way shall be 

(a) 8 6. & C. 264, Rex v. Worcestershire Justices. 

* 55 G. 3. c. 68. Schedule A, — Notice is hereby given, that on the day of 
last, an order was signed by A. B. and C, 2>. two of his Majesty's Justices of the 
Peace, in and for the county of for (if the order be for turning, diverting, 

and stopping up, &c. here so state it, and describe the road ordered to be turned, 
diverted, and stopped up ; if the order be for stopping up a useless road here so 
state it, and describe the road ordered to be stopped up) ; and that the said order 
will be lodged with the clerk pf the peace for the said county, at the general 
quarter sessions of the peace, to be holden at in and for the said 

county, on the day of next, and also that the s£ud order will at the 

said quarter sessions be confirmed and enrolled, unless, upon an appeal against the 
same to be then made, it be otherwise determined. s 

{b) 55 G. 3. c. 68. s. 2. The statute is only directory as to the enrolment. 
And by Gibbs, C. J., speaking of the enrolment as prescribed by the 19th section 
of 13 G. 3. : *' It is very questionable whether by the term enrolment is here 
I meant any thing more than placing the orders among the records of the sessions ; 

but supposing it to mean an actual transcript^ the act is herein merely directory to 
the officers; and it cannot be that all who go that way should be rendered 
trespassers l^ the neglect of (be officer to perfonn bis duty." 5 Taunt* 640^^ 
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ordered to be stopped up or enclosed^ and a new way to be set 
out and appropriated in lieu of it^ or if any unnecessary way 
shall be ordered to be stopped up^ any person aggrieved by such 
sui order or proceeding, or by the enclosure of any road or high- 
way^ by virtue of any inquisition taken upon any writ of ad quod 
damnum, may appeal to the quarter sessions by giving ten days' 
notice in writing to the surveyor of the highways of the parish^ 
&c. in which the way in question may be situate. This notice 
must be fixed to the door of the church or chapel of the parish, 
&C. and the quarter sessions may then hear, and finaUy deter- 
mine the appeal (a). 

• Should no such appe^ be made, or, if made, should the order 
and proceedings be confirmed by the court, the inclosures may 
be made, and the ways stopped ; the proceedings shall then be 
binding and conclusive on sul persons whatsoever, and the new 
ways so to be appropriated and set out shall be for ever after public 
ways. But it is fiurther provided, that no inclosure of such ways 
shsul take place (unless in the case of stopping up useless ways 
as before mentioned) unless the new ways oe completed, and put 
into good condition and repair, and so certified upon view by two 
justices. Such certificate shall be returned to the clerk of the 
peace, and enrolled by him amongst the records of the sessions 
next after the confirming or enrolling of the order*. After the 
enrolment of which order and certificate the old way is to be 
stopped up, and the soil of it sold according to the provisions of 
the 13 6. 3. before mentioned (6). First, as to the time of 
making the appeal, it is observed, that it must be at the next 
quarter sessions after the end of four weeks from the first day 
of the publication of the notices. These public notices have ob-* 
viated the inconveniences of the old statute which were much 
complained of, and knowledge of the intended alteration being 
thus brought home to all persons interested in it, there has been 
(as suggested by Lord Ellenborough) '^ a revision of the clause 
of appeal." (c) 

An order was made for the diverting and turning of a public 
fbotway, and some days afterwards another order was made for 

(a) 65 G. 8. c. 68. i. 3. See post, as to the notices upon a writ of ad quod 
damnum* 

* The same law laid down as to the enrolment of the order in De Ponthieu v. 
Pennyfeather, 5 Taunt. 684, (and which we have mentioned in note (a) of page 
62,) is applicable also to the certificate of justices in this case. 

(6) 55 G. 3. c. 68. s. 4. And see IS G. 8. c. 78. s. 17. The 5th section of 
55 G. 3. c. 68. provides, that no order o> proceeding made previous to the passing 
of that act shall be annulled, or in any way affected, or impeached by it. 

(c) 3 East, 153. The decisions on the old section upon this subject, now my 
longer applicable, were: — 1 T. R. 81, Rex v. Staffordshire Justices. 2 East, 
213, R» v. Pembrokeshire Justices. 3 East, 151» Rex v. Staffordshire Justices. 
SeepostfCb. VII. 



tfM atoppiiig 4ip«f lh»t way. Appeals wore €iit«redag8iiial<lMdi 
ordersy but it appealed, that tlie appeUant was too late ta itii» 
pugn the first oraer, and it was ocmteaided, that atc^ing m m 
way was virtoally included in an order for dirertinftand tanlin§^ 
ana> conseqoeaUy« that he was too late to apped agaiast tiw 
second. But the court said^ that the graTamen as to the pdbiUe 
was the stopping up, and a rule for a mandamus to the jnadeaa 
to enter eontinuances as to the latter order was made absolote (•)>• 



. A notice of appeal omitted to state that the appellant 
a^rieved or injured by the order, and the sessions xefbaed it 
consequence to hear tne appeal. The court of King^s Bench 
held their judgment right, and discharged the rule for a manda- 
mus to the justices to enter continuances (b). 

We have seen, that the new way must be put into good lepair 
before the stopping up of the old. If this be not d«ne> tbm 
orders of justices, although confirmed by the sessions oa appea]^ 
may be questioned in an action of trespass ; as where the qruiigia* 
trates extinguished an old road, and widened another highway kk 
different parts of it, but no new road was set oat. The ju4j9S* 
held^ that the jurisdiction of the magistrates extended only to 
stopping up the old highway on condition of making and putting 
into a proper state a new way, and the increasing of the width ^ 
oneVay was neither diyerting another old way, nor making a 
new one (c). But this setting out of the new road need not 
reach the whole distance from the terminus a quo to the termimut 
ad quern, so that where the new way adjudged by the order led 
into a public highway which would carry the trayeller to tha 
point to which the old road led, such order was held suffi*< 
cient ((/). 

Again, orders of this nature must be made at some special 
sessions, and must express on the face of them that such has been 
the case. It was contended in a recent argument, that thia 
proyision was confined to the diversion of a way, because no 
mention was made of the special sessions in that clause which 
speaks of the stopping up of ways. But the court hdd, that 
the words " said justices ",* would refer to the previous words, 
^' such justices, at some special sessions,"t and that if so, the in- 

* 

(a) S M. & S. 459, Rex y. Justices of Hertfordshire. 

(6) 6 B. & C 4SI, Rex t. Justices of Essex. & P. 7 B. & C a?8. Rex ▼• 
Justices of West Riding of Yorkshire. Ib this last case there was an affidavit, that 
the parties of Yoilcsfaire were aggriered bj the order, but no stress was laid upon 
that by the court. And see 7 B. & C. 681. n. Rex ▼. Somersetshire Justices. 

(c) 8 East, 894. Welsh ▼. Nash. See 1 East, 04. Davison t. Gffl; and post. 
Ch.VIL 

(d) 6 Taunt. 634. De Foathieu ▼. PemijfeaA^. 1 MatBh. 9^1. S. C. 
* la the clause for stoj^png upw 

f In the clause for diverting. 
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oongniity wMch otherwise must arise^ would be ay<»ded(a). 
Boweyer^ where the sessions appeared to have confirmed an 
order for stopping up a highway without proof of its havii^ been 
made at a special sessions^ the court denned to interfere by 
nandamugy as the sessions had decided a point which was pecu- 
liarly under their cognizance (6). Although^ as we have just 
•eei^ if the order be removed into court by certiorari, and it do 
not i^pear on the £ftce of it to have been made at a special 
ae8si<His> it will be quashed. Reasonable notice of the special 
•essioBB^ and of the adjournment thereof, must be given to the 
justices acting within Uie division hy the high constable, or other 
proper officer, in conformity to the 62nd section of 13 6. 3. 
c 73. (c). 

There are three descriptions of notices, one at the way side, 
another in the newspapers, the third at the church, and four 
weeka.irom the first day of giving notice must expire before the 
aesnons cail confirm an order. It has been held, that the com- 
putation must be made from the first day on which that descrip- 
tion of notice shall be given which is last published, and an 
order was quashed for neglect of compliance with this direc- 
tion (d)^ 

Under the turnpike law, after the completion of a new road, Tarn|nke 
the old way, or so much of it as the trustees or commissioners If w as to ex- 
shall deem to be useless and unnecessary, shall be stopped up, ^°g™*" 
and discontinued as a public highway, (unless it lead over some 
moor, heath, common, uncultivated land, or waste ground, or to 
scHue church, mill, village, town, or place, lands or tenements to 
which the new road does not, or does not immediately lead, 
and which may therefore be deemed proper to be kept open either 
as a public or private way for the use of inhabitants or inmviduals,) 
and such old road shall be vested in the trustees,* &c., and sold 
and conveyed by them for the best price. The money arising 
^m the sale is to be applied towards the repair and maintenance 
of the turnpike road. Conveyances executed by the trustees, 
&c. and enrolled in the ofiice of the clerk of the peace for the 
county, city, or place where the road may be situate, shall be 
good and effectual*. However, the trustees, &c. are empowered, 

(a) 3 B. & A. 414, Rex v. Sheppard. 
(6) 1 Chit 164, Rex v. Justices of 



(c) Rex V. Justices of Worcestershire, S 6. & A. 228 ; and post. Chap. VII. 
A notice signed by the chief constables, and, under their authorky, served by a 
clerk to the magistrates, was held a sufficient notice, within the 62d section. 6 B. 
8c C. 110, Rex V. Suf&lk Justices. But where the notice was served by such 
clerk without such authority, it was deemed insufficient, for the words, ** other 
proper officer " in the act, mean an officer of a corporation, analogous to the high 
constable in a hundred. 5 B. & C. 241. Rex v. Surrey Justices. 

(d) 1 B. & C. 622, Rex v. Justices of Kent. 

* See as to the validity of conveyance in case of the expiration or repeal of 
acts. Post. Ch. VII. 
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instead of selllxig in that manner^ to give up to the owners or 
proprietors of any adjoining lands> &c. taken for the purposes of 
the act^ any part of the old road by way of exchange according 
as the trustees and owners may agree (a). The old road is to 
be disposed of to some person wnose land adjoins to it, or^ if he ^ 
shall refuse to purchase, to some other person (6) ; and should 
the old road lead to any lands, house, or place, wn^ch cannot in 
the opinion of the trustees, &c. be conveniently accommodated 
with a passage from the new road, it must be sold subject to the 
right of way acc(vdins to the ancient usages In either case/ the 
Inoney is to be applied towards the purdme of the new road, or 
in the same manner as the tolls arising on the road are applied, 
according to the discretion of the trustees, &c. Upon the com* 
pletion of the contract, the soil of the old road shall become vested 
in the purchaser and his heirs ; but there is a saving of all nnnes^ 
minerals, and fossils to the original proprietor^ as in the Hi^^ 
way Act (c). Another more recent act reserves to sudi owner* 
all mines of iron, tin, lead, copper, coal, and other minerals 
whatsoever, which shall be discovered in or under any land to be 
used for the road. He, his agents, or servants may dig jfor,. 
mine, and work the same according to the manner of aoing so in 
the place where such mines maybe found, as fully as though the 
land were not taken, so as that no damage be done to the road in 
consequence {d). 

A question has recently arisen upon the exceptive clause in the 
86th section. An old way leading to a church was stopped up 
by direction of the trustees of a road in Berkshire, and they gave 
up to the plaintiff the soil of that o^ way in exchange for his 
lands which were occupied by the new line of road. The dis- 
tance to the defendant's house, at which the inhabitants of the 
village were accustomed to grind their corn, was considerably in- 
creased by this stoppage, so was also the distance from the Bath 
road to the village, and, moreover, the houses of several parish- 
ioners became thereby much farther from the church than before. 
It was resolved to assert a continuing right of way, and certain 
trespasses were accordingly committed. The defendant's argu-» 
ment was, that the exceptive clause absolutely restrained the 
trustees from interfering with a road leading to a church; and 
had the early part of that clause stood by itself, there would not 
have been any doubt, that the order for the extinguishment of the 
old way would have been invalid. But the court considered, that 
t)b^ words, " deemed proper," must imply that a discretionary 
power of stopping ways resided in the trustees, although they 

(a) S G. 4. c. 126. s. 86. 
{bS Id. s. 89. 

(c) Id. s. 88. An appeal is g^ven by 4 G. 4. c. 95. a. 87. ; and see post. Chap. 

* Berioiiy body politic, cocpomt^ or eoUegiate. 

(d) 7 & 8 G. 4. c. 24. s. 18. 
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mJghf lead to a cliurch^ xnill^ village^ &c.; and that if such a dieh 
cretion were to be exercised by a jndge or jury, in8tea4 of trustees^ 
it would lead to much litigation and uncertainty. The court fur- 
ther said^ that inasmuch as the latter part of the exceptive clause 
enabled the trustees to turn a public into a private way^ it was 
impossible that any other persons than the commissioners should 
by law be able to effect the alteration. So that the true con- 
struction of the clause would be ; that a road might be stopped 
up> imIeQ8> \fX, it were a road of one of the descriptions spedned 
in the act^ and 2ndly> unless the trustees should deem it proper 
to be lept open as a public or private road (a). 

By tihe general enclosure act^ commissioners are to set out Extinguish- 



vir- 



both jmbUc and private roads before they make the several allot- ™ent by 
ments. They are then empowered to stop up the old roads^ but *"® °^J^ 
the concurrence and order of two justices of the peace, acting for 
the division^ and not interested in the repair of the roads, must 
be first obtained. There may be an appeal to the sessions against 
their order^ in like manner as if it had been originally made 
by the justices (6). The public and private ways being set out, 
afi ways of every Kind not set out shall be stopped up and ex- 
tinguished, and taken as part of the lands divided and allotted. 
It is, however, declared, that the commissioners may not interfere 
with any turnpike road without the consent of the majority of 
the trustees assembled at some public meeting called for that 
purpose with ten days* notice (c). 

It follows from these regulations, that whatever way the com- 
missioners do not set out is extinguished. Where, therefore, a 
road was neither noticed nor described among those set out by 
the commissioners under a local enclosure act, and the operation 
of that act was made subject to the powers and provisions con- 
tained in the general enclosure act, the way in question was 
deemed to be extinguished, for the statute does not amrm another 
way to be set out m lieu of every old one {d). But the order of 
justices must be expressly had to warrant the extinguishment. 
Where the commissioners and two magistrates made and signed 
ah order confirming a map of roads, and an old footpath had been 
omitted by the commissioners in preparing this map, it was held» 
nevertheless, that the old way was not extinguished, for here had 
been no express order of justices to stop the way, and this rule 
was considered to extend to all roads, public or private (e). The 
proyiso at the end of the eishth section is therefore not confined 
to pnbHc roads, and thus it nas been again decided in the King's 



(a) 7 B. & C. 266, De Beauvoir ▼. Weldu 
(6) 41 G. 8. c 109. 8. 8. & 10. 
(c) Id. 8. 11. 

d) 8Moor^2a. Whiftev.Reevei. 8 M. & S. 8M7 Lord EBenberough. 

e) 9 Prices 58, Haiber v. Rand. 

p2 
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Bench (a\ Coinmissioners were authorized by an inclosure act to 
stop up old roads in the parish besides those over the lands to be 
inclosed^ provided it were not done without the concurrence of 
two justices^ and it seemed to Bayley^ J,, that the clause applied 
both to roads which passed over oiher lands in the parish^ exclusive 
of those to be inclosed^ and not passing in any part over the lands 
to be inclosed^ as well as to the proposed indosures (5). 

The eighth section ordains^ that a justice and the conunissioner 
9xeJlnaUy to direct what is to be done. Under a local indosnre 
act an appeal was given in all cases except where the determination 
of the commissioner should have been declared conclusive by that 
act> or the general inclosure act. The commissioner set out a 
private road, and he and a justice disallowed the road upon a 
complaint against it. Under these circumstances, it was neld, 
that the appeal was not taken away, because it was an order of 
the commissioner alone, and the tenth section does not say that 
the commissioner's order shall be final (c). 

No intrusion on the part of the public will prevent the extin- 
guishment of a way under these circumstances, when the act has 
been duly complied with. So that where a public footway over 
crown land was omitted in the award of commissioners, but the 
public continued to use the way notwithstanding, it was held> 
that this user could not operate to hinder the extinction of the 
way, and that no evidence of a dedication was thereby estab- 
lished, since it did not appear th^t the crown had any knowledge 
of the user (d). 

A case happened on the subject of appeal from the order of 
the commissioner and justices under an inclosure act which is 
deserving of attention here. The way was stopped under a 
section similar to the eighth in the general enclosure act cited 
above, and which, of course, gave a right of appeal to the sessions. 
A subsequent clause, however, enabled the party aggrieved to 
appeal at any time within six months after the cause of com- 
plaint. The commissioner did not give the notices mentioned by 
55 Geo. 3. c. 68. (and, indeed, the Chief Justice declined to 
pronounce any opinion whether he were bound to give such 
notices under an act for inclosure) ; but the first mentioned ap- 
peal was thus rendered impracticable. For, according to the 
eighth section, the appeal is to be to the quarter sessions in such 
manner, and under such forms and restrictions as if the order 
had been ori^nally made by two justices. This would be at 
the next sessions after the publication of certain notices ; but as 

(a) 5 B. & C. 513, Logan V. Burton. 

(b) Id. 523, in the same case. 

(c) 2 B. & C. 228, Rex v. West Riding Justices. 

(d) 4 B. & C. 591, Harper v. Charlesworth. See ante^ p. IS. 



cfiAF. y.3 Extinguishment of Wuyi^ 69 

no notices were published at all in this case^ this mode of .flppeal- 
ing could not take place, and it was contended, that there was 
no appeal whatever, and that the sessions had no jurisdiction. 
But uie court said, that the section which gave an appeal at any 
time within six months should not be controlled by the former, 
that a party might be aggrieved by the stoppage 01 a road whe- 
ther notices were given or not, and they discharged a rule for 
quashing the order of sessions at which an appeal under the last- 
mentioned section had been heard (a). But upon an appeal 
agaiftflt the indosure of a way under a writ of ad quod damnum^, 
the nodoes required by 55 Geo. 3. must be given. Where, 
therefore, the justices at sessions dismissed an appeal because 
proof of tiiese notices was not offered, the court declared that they 
entertained no doubt upon the matter, and that it would be a 
perversion of the plain words of the statute to hold, that any 
difference existed between the stopping of a road by order of 
magistrates, and under this writ as far as the notice were 
concerned. The rule for a mandamus to enter continuances was 
discharged with costs (6). 

It is worthy of observation, that the public having a vested 
interest in highways cannot be deprived of them except by express 
words. The defendant was. indicted for obstructing a public 
way by the side of a floating harbour there. It appeared, that 
part of a river adjoining to a towing path had been converted 
mto a floating harbour by act of parliament, and this change 
had made some difference in the mode of using this path, for it 
became subject to be used at all times of the tide, which was not 
so before. The statute further authorized the Bristol Dock Com- 
pany to make a towing path comprising the old one, and to 
yield a compensation to the owner of the soil for any injury he 
might sustam by the enlargement of the ancient path. It was 
contended for the defendant that these powers extinguished the 
right of way. But the court gave judgment for the crown, 
for 1st, the right of the public at large under the prescription 
OT custom was considered to be perfectly distinct from the power 
given by the legislature, and 2naly, the compensation was by no 
means inconsistent with the pre-existing right in the public. 
Certain persons were merely furnished with an authority to ren- 
der the exercise of the way more easy and beneficial (c). Indeed, as 
a towing path cannot exist any where except on the bank of a river, 

(a) 5 B. & A. 420, Rex v. Townsend. See also 2 M. & S. 80, Rex v. Com- 
misnoners of Dean Inclosure. The court will interfere by mandamus to the 
somndMioners under an inclosure act. 2 M. & S. 85. 

* TVo wi^ led to the same place. It was held, that one of these might be 
stopped up without setting out one in lieu of it. But, in general, under this writ, 
the condition of setting out a new way must be complied with. Amb. 296. See 
Vaugh. 341. 

(6) 1 B. & A. 873, Rex v. Justices of Essex. 

(c) 3 B. & A. 193, Rex V. Tippett. 
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it is tJtIki the power of oommissioiiers to deal with it as they would 
with a road> by setting out anoth» in its place. So that> where 
roads and ways not set out by commissioners were declared by an 
indosure act to be part of the lands allotted^ the court held^ that 
this power did not extend to an ancient towing path, and they 
observed, that the commissioners, upon making their aUotment, 
did not appear to ccmsider that path within their jurisdiction (a). 

We come now to speak of the extinguishment of private roads 
more particularly. This subject, however, as faf as it relates to 
the destruction of the right by. virtue of acts of parliament, has 
been abready mentioned, because the power of magistrates under 
the highway and turnpike laws, and also under enclosure acts, 
extends to private as well as public roads. But unity of 
possession of the close where a private way exists with the 
close to which such a way is appurtenant, or which gives the 
right of way, occasions an extinction of the road, which can- 
not take place in the case of pulHic highways, and is, there- 
fore^ peculiarly incident to this kind of easement* So that if a 
man have a way appendant to his freehold over the land of an- 
other, and he then purchase that land^ and if afterwards the same 
become the property of a stranger^ the way is g<Hie ^^r ever (6). 
So, it seems> if one have a way to a wood> and the wood become 
united with the land over which the way is, in the same person^ 
the right will be destroyed (c). One had a crossway by prescrip- 
tion to go to White acre over Black acre, and then he purchased 
Black acre, and subsequently enfeoffed a stranger of the latter ; it 
was adjudged that the crossway became extinct (d). In these 
cases of extinguishment, the greater benefit drowns the less (e), 
which has, consequently, no/exi&tence (y). Trespass was brought 
for breaking and entering the plaintiff's close. By a special jpea 
It appeared, that one T. A. enjoyed an unity of seisin in obtain 
closes A,, B., and C, that a way had been immemorially 
used over the former to the two latter, and that T. A. devised 
two of these closes, with the appurtenances, to certain perscms;, 
by virtue of whose title the defendant claimed the way m ques- 
tion. This plea was demurred to, on the ground of there having 
been an extinguishment of the right, and it was contended, that, 
at aU events, the word " appurtenances " would carry over the 

(a) 2 B. & P. 406, Simpson v. Scales. 

(6) 11 H.. 4. 6. See 21 £. 3. 2, 21 Ass. pL 1. Dy. 295. (b). 1 Ro. 
Ab.9S5. Fa]m.44.6,byDoderi^ J. Latch. 154, S. P. Poph. 168. Jordan 
and AyKfie's case, cited there, argu°. There is an opinion of Vavisor, J. 11 BL 
7. 25. B. seemingly to the contrary of this doctrine^ but if it be understood as 
applying to a way of necessity, or a revival tJbn a severance^ there will be no 
difficidty in reconciling it with the authorities quoted. 

(c) Bro. CUmin, ^ IS. citing, 8 H. 6. 81. Cro. EL 800, Dell v. BaUborpe. 

(d) Noy. Rep. 119, Heigate v. Williams. 

(e) 3 Bulst 340. 
(/) Latch. 168. 
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easement. But the eonn entertained no doubt npon tb^k^^^^^ 
qnestioB, tkat where the possession of two closes becomes nnited 
m one perscm, all subordmate rights and easements are extin- 
guishea. And with respect to the word ^^ appurtenances/' which 
had been so relied on at the bar> it was held, that its operation 
mnrt be confined to an old cgisting right> and that if any rigjht 
of way had passed, it must haye pa»ied as a new easement (a). 
Had the devise been, " with the way now used," it would cer- 
tainly have been a devise of the closes B. and C., with an ease- 
meilt newly created (6). So also was the opinion of Mansfield, 
C. J« ** N'o doubt a right of way, like a right of common, must 
be daimed as appurtenant, and if either hath been extinguished 
by unity of possession,, it will no longer pass by the name of ap- 
purtenant." (c) 

Jfot there is a material distinction, in respect of this manner of 
extinguishment by unity, between a way of necessity, and one 
merely enjoyed as an easement. The right does not perish in 
the fonner case. So that where a way is used to a vill, church, 
&C. here, although there be a unity, the right will survive joi 
necessity. One had a way appendsmt to his house, and then he 
purchased the dose where his right lay, after this, he infeoffed 
the i^aintiff of the dose, but continued to use his way, upon 
whicn the plaintiff, the feoffee, brought his action. But judg- 
ment was given against the plaintiff, inasmuch as the feoffor 
might lose the benefit of his house, if he were not permitted to 
have this road> and the distinction above mentioned was clearly 
recognized (<f). So also Mr. Justice Doderidge declared, that 
ways are not extinct, '' if they be ways of necessity, as to the 
fihnrch, or to the market, and so was Popham's opinion in his 
time." (e) The court, in another case, refused to allow the ob- 
jection on the sc(»re of this unity, because it appeared by the plea 
that the way was necessary (^). One W. B. purchased a close 
A^t unth a right of way of necessity to it over another close B.^ 
which belonged to a stranger, and then purchased the latter 
dose, and subsequently a third dose, C, adjoining to that to 
whidi the way bdongecL By the last purchase, he was enabled 
to enter the first dose without availing himself of the road as it 
existed before the unity of possession. He then sold the close 
jB., over which the right was originally used, to the plaintiff, and 
afierwards parted with the two others to the defendant, and the 
question was, whether the easement would continue over B, to 
w first dose A. after the severance. The court were quite clear, 

(a) 1 Bos. & PuL 871, Whalley v. Tompson. 
(6) Id. 876. 

(c) S Taunt 80. 

(d) Ow. 121, Jorden v. Atwood. 

\e) 86ulstr. 840. Noy. Rep. 84. Latch. 164. Poph. 178. FaUii.446. To 
the same eflfect, Cro. Jac. 170. 190. 
(/) 2 Lutwy. 1489, Dutton ▼.Taylor. 
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that tl|pih^y had been extinguished if claimed as a' way by pre- 
seriptiiRrj but they thought that it remained in this case as of 
necessity^ and gave their judgment for the defendant in an ao- 
tion of trespass (a). And by Heath, J. " The way which it is 
contended for the plaintiff that the purchaser has, is through the 
purchaser's own land ; but suppose that JB. close had been 
bought by a stranger, would there not in that case have been 
a way ef necessity to it ?" (6) 

However, in a late case a doctrine has obtained, that when^ 
ever the necessity for such a road ceases, the easement so 
claimed, of necessity becomes extinct. So that if such a way wep« 
. claimed, it would be a good answer to shew, that there was>'aa^ 

other way which the party might use (c). The defendant was 
possessed of four closes, and enfeoffed one G. 2>. of the close in 
which, &c. and had no other way at the time of the feofliiKnt to 
his other closes except through it, which, &c. ; biit by a subse- 
quent purchase, he was enabled to approach his own property 
without going along this way. On trespass brought against him 
for using the old way, he pleaded, that at the time of the feoff- 
ment he had no other way but over the close in which, &c., and 
was therefore entitled to have a convenient and necessary way 
there. The replication was, that he had no right to have such 
a way, upon which issue was joined, and the court gave judg- 
ment against him (cf). 

(a) 6 Taunt. 811, Buckby v. Coles. 
^ (6) Id. 818. 

(c) By Park, J. 2 Bing. 86. 6 Mod. 4. 

(d) 2 Bingh. 76, Holmes v. Goring. Notwithstanding this decision, the 
author hopes it will not be deemed presumptuous to say, that the arguments of 
the defendant's counsel upon this occasion do not seem to have been weighed as 
they merited. It was said for the defendant, that '* the necessity arises out of tlie 
grantf and not out of any state of facts svhsequent to the grant, and therefore is not 
ejected by any svbseqiLerU modification qf2yr(^}erty,** It is difficult to resist this 
reasoning. There had been no surrender of the way by the defendant, and it 
seems that there cannot be any surrender of such a way by implication. Unity 
of possession is the foundation of this way of necessity. If one sell a close sur- 
rounded by other closes, a way to the close purchased is given to the feofiee by 
the law as incident to the grant. If the owner of those closes should sell all of 
them except the middle close, the law will reserve a way for him out of his feoff- 
ment, as of necessity. It is presumed that the feoffee on the one hand must have 
intended to grant the way, and on the other, that he designed to reserve or except 
the way out of the grant But it has been said that this is a new way limited by 
the necessity. With great submission there does not appear to be any authority 
for this proposition. Even, if there were, it could hardly be said to consist with 
the nature of the implied grant, or with other decisions. For the way so impliedly 
granted or reserved, is, in terms as little ambiguous as possible, designated th« 
old way. It is said to remain, and in all the authorities the way originally en- 
joyed is declared not to have been extinguished, which must have been the case 
if a new way had arisen by reason of the feoffment. It is said, moreover, to pass 
(that is, the old way,) as incident to the grant 

With regard to the observation in 6 Mod. that it is a good answer to say that 
there is another way, it clearly must mean that, if at tlie time of the feoffment, 
or separation of the closes which calls the way of necessity into action, there were 
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In 11 H. 4> 5. a qwere is made as to the extinction a%i way Way in 
in gross by specialty^ it being admitted^ that a way by piescrip- &^^^ 
lion would be destroyed^ by unity of possession. 

. Where a common in gross sans nombre was granted, and the 
waste afterwards came to the person having that rights it was 
held^ clearly^ that such common was extinguished in order to 
prevent a surcharge (a) ; but this reasoning will not apply to a 
way^ nor^ indeed^ even to a common in gross for a fixed number 
of cattle. But on the principle, that a man would have as high 
and perdurable an estate in the land as in the easement enjoyed 
upon itj possibly the way might be abolished, although in gross. 
And there is a rule^ that the general and particular estate shall 
not unite in the same person. And, besides, there would be no 
land to the enjoyment of which it would be incident, for a way 
in gross respects the person only (Jb). No distinction, moreover, 
is observable in the authorities subsequent to the qucere in the 
Year-book between vi^ays appendant and such as are in gross. 

A private way shall not be merged if the place where it is Private way 
used become a public way. An objection was once taken upon ."°* merged 
this point to the right of a plaintiff to recover in trespass for ob- "* P**o**c. 
structing his private right of way, because it appeared that the 
public had exercised an uninterrupted user over it for twelve 
years. The plaintiff claimed by virtue of a grant by deed of an 
occupation way, and it was contended, that however he might 
maintain an action of covenant against the grantor as upon a 
covenant running with the land, he could not complain of a 
nuisance in a public way without shewing special damage. But 
the court held, that he might rest upon the title derived under 
the deed, and that he needed not resort to a general rights which 
might possibly be disputed by conflicting evidence, and, especially 
in a case of a public right of way growing out of an occupation- 
way, which was the case before them (c). 

Neither shall a way be destroyed, by an alteration in the nature Way not 

extinct by 

another conveTuerU way, the plea of a way of necessity could not be supported, as 
is most e^dent. To go farther, however, and to assert that if any other way 
ensted, the original way would be lost, would be to determine agsunst the current 
of all those authorities which expressly lay it down, that the party shall have a 
convenieni way. 

On all occasions the law recognizes the old way, like an old landmark, with great 
partiality, and, upon consulting the decisions, it will be found very difficult to 
justify die user of a new way under any cirumstances. For the way of nec^sity 
must arise by grant; and how can an original grant be shifted to another way 
without the assent either of the grantor or the grantee, which must be pre- 
sumed, incorrectly, as the author submits, if the doctrine in Holmes y» Goring be 
the right one ? These observations are urged with much diffidence. 

(a) 7 H. 6. 8. Sir Wm. Jones, 286. 

(6) See 21 £. 3. 2. 

(c) 8 East, 4, Allen v.Ormond. 
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of thiiijirtate to Mrkich it is appendant So that where a copy- 
holdernad a waj time out of mind over the land of another 
copyholder^ and he purchased the inheritance of his copyhcdd, 
wnich operated as an enfranchisement of his estate^ and^ of 
course^ as an extincticm of his original tenure^ yet« it was consi- 
dered^ that the easement was not idtered by the change (a). 

Ways> like commons^ being collateral to the land> cannot be 
devested. So that a party eatitied to them does not, by non- 
user fiir a time^ lose his estate or interest. They are incorporeal 
hereditaments, and remain attached to the soil which gives the 
right to use them. But an adverse possession of twenty years 
against the proorietor of a way, as fw ei^ample, by ^dosii^ 
against him, will bar his right to recover in a posse8s<»y aotipn, 
and the party will, in such a case, be left to his remedy by assise, 
or other real writ *. 

If a man having premises to which a right of way is appur- 
tenant should take a lease of the ground where the way is, 
althou^ the unity of possession here would not destroy the way, 
(there being no combination of the inheritances,) yet, as an ind^ 
pendent right, it would be suspended during the term. 

This subject of suspension is, however, so intimately connected 
with that of revivor, that we shall proceed to consider how the 
easement can be restored, or how it can be claimed as reviving 
after a temposary suspension. And, indeed, according to a late 
authority, it would seem, that the word, revival, is an impn^er 
term, and that the new way arises rather by the operaticm of a 
firesh grant, than the return of an old exUting right! 

An assise of nuisance was brought against the defendants for 
obstructing the way to a mill by building a house aoross it. It 
appeared, that an unity of possession had occurred, but that afttf 
the decease of the owner, the lands descended to his two 
daughters, and were allotted severally to them in purparty. The 
land on which the way was, went to the defendant's share, and 
the mill, &c to the plaintiff. It mas agreed between the two 
sisters that one should have the passage over the defendant's 
land according to the ancient right. The objection was, that 
such an agreement must be by deed, which the court overruled, 
and awarded the assise. Here the cwivention between the two 
sisters would operate on the part of her who possessed the way, 

as a new grant (6). 

• 

(a) 11 Vin. Ab. 440, Emson v. WilliamsoB. 

* So decided ia the case of commonable righti. 8 Taunt IM. H^wke v. 
Bacon. Id. 160, Creach v. Wihnot. 

(6) 21 £. 3. 2. 21 Ass. pi. 1. Bro. Ext. pL 16. Brooke^ C J. cays, it aosms to 
be a new way. 
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In a case where there was a prescription to have a necessary 
easement to catch fish in a several fishery^ it was argued^ that 
the right could not be revived after an unity of possession by the 
wiffds^ ''all ways^ emoloments, and hereditaments/' for that the 
latter term^ which alone could give any oolour to such an opinion^ 
must apply to such hereditaments only as were in being at the 
time of the grant made (a). 

The same doctrine was subsequently laid down by Lord Chief 
JoBlioe Eyre. The two closes^ one where the way existed^ and 
theo&er to which it was an appendancy^ became the property 
of an individual who devised tne latter with the '' appurte- 
nancesy" and it was contended^ that the way passed under this 
word. But the court gave judgment against a renval of the 
right. Eyre C. J. observing^ that the only point which could 
be made was^ that the ancient right had been merelysuspended^ 
and had revived upon the devise taking effect. The learned 
judge said^ that the operation of the word '' appurtenances " 
must be confined to an old existing rights and that nad any right 
at all passed by this devise^ it must have passed as a new ease- 
ment (6). 

Of course an act of the l^slature, which is competent to de- 
stroy a way, would be sufficient to revive it> if in any case it were 
necessary to prevent mischief likely to arise from extinguishment 
by unity of possession. 



i: 



a) Iq Peers v. Lucy, 4 Mod. S64. 

» 1 B. & P. S71, Wbalky v. Tompson. 
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CHAPTER VI. 

Of the Repair of Ways. 

I. Repair of This cliapter will be devoted to tlie consideration of the repair 
highways, of highways^ (including turnpike-roads^) common^ and private 
ways. 

The .subject wiU be treated of under the three following 
divisions: / 

I. Who ought to repair. 

II. What roads are to be repaired. 

III. How they are to be repaired. 

I. Who to No principle is more clearly recognized^ than that the parish 
repair high- .where the highway is, ought to repair it of common right (a). A 
^*y^ common law liability attaches upon such an occasion which cannot 

be avoided unless the charge be lixed by the fairest and most satis- 
factory evidence upon others. And no agreement, with any 
person whatsoever, can take away this burthen which the law 
imposes (5). Where, therefore, the corporation of Liverpool 
were charged hy virtue of a certain agreement between them and 
the owner of the land over which a street (the subject of the in- 
dictment) had been built, and under which agreement they 
received certain monies from the occupiers for repairs, the coun- 
sel for the prosecution admitted, that he could not support a 
count founded upon such a contract (c). 

Even if particular persons be made chargeable by statute to 
the repair of roads, and they become insolvent, the justices may 
cause the rest of t^e inhabitants to sustain their original liability 
in respect of such repair {d). So, where the inhabitants of a cer- 
tain township were exempted from the repair of 7iew roads by 
the express provisions of an act of parliament, the rest of the 
parish had judgment against them ex necessitate, since, they 
were bound at all events to repair these new roads (e), 

(a) 1 Ventr. 90. 18S. 189. 1 Ld. Raym. 725. 12 Mod. 409. 3 Burr. 2701 
by Aston, J. 2 Show. 201. 2 Term Rep. 111. 
(6) 1 Ventr. 90. 

(c) 8 East, 86, The King v. the Mayor, &c. of Liverpool. 

(d) 1 Ld. Raym. 725, Anon, per Holt, Ch, J, 

le) 2 Term Rep. 106, ][lex v. Sheffield Inhabitants. 
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So, where the jMiving of a particular street was committed to 
the care of certain commissioners^ and a fond was provided by 
an act of parliament for that purpose^ it was held^ that the parish 
onght^ in the first instance^ to see that the street was properly- 
paved^ and then seek their remedy over against the commission- 
ers (o). 

S09 again^ the inhabitants of a township^ bound by immemo- 
rial usage to repair aU roads within th^r township^ were held 
liable although the trustees^ under a local turnpike act, were 
directed to make the reparation from certain funds arising by 
virtue of the act, for the tolls were only an auxiliary and siuK>r- 
dinate fund. There appeared besides, m the last case, a proviso 
in the act, that no county, parish, township, &c. should be dis- 
charged from repair. The mhabitants might apply, after convic- 
tion, to the court against the trustees, under 13 G. 3. c. 84. 
s.33(&)* 

This principle of keeping up the ancient charges on lands is 
strictly adhered to. So that where a manor was held by the 
service or tenure of repairing a highway, and the manor became 
afterwards divided amongst sevend persons, each alienee, whether 
tenant of the demesnes or services, was held liable to the whole 
charge, his remedy being by contribution from the others. It was 
held to make no difference, that the lord of the manor agreed, 
upon each respective alienation, to discharge the purchasers from 
their share of reparations ; by such an agreement only the lord 
and those who might claim under him would be bound. Nor 
would there be any diversity, though the manor should come 
into the hands of tne crown (c). 

Where certain lands having been given to the Abbess of 
Barking £)r the repair of a way, were sold to the Abbot of 
Stratford, who charged all his lands for'^the repair of the way, it 
was contended, nevertheless, that no lands should be chargeable 
save such as had been originally given for the purpose. But the 
court adjudged that all the Abbot's lands were liable according 
to his covenant {d). The parties originally liable cannot, there- 
fore, deliver themselves from the charge which they have once 
incurred. 

Again, an indictment was quashed because it charged the 
overseers with not repairing the highway, for the remedy was 
considered, as a general rule, to be against the parish (e). So it 

(a) S Campb. 228, Rex v. Inhabitants of St. George, Hanover Square. 
(6) 2 B. & A. 179, Rex v. Netherthong Inhabitants. 

* Now repealed, but the same provisions are reenacted byS G. 4. c 126. s. 1 10. 
(c) 1 Salk. 358, the Qjueen v. the Duchess of Bucklugh. 6 Mod. 160» S. C. 
See post. Chap. VIII. 

(a) 4 Mod. 48, Rex v. Buckeridge. 

(e) 12 Mod. 198, Rex v. Dixon and another. 
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out fthewing for what reason the inhabitants were liable '{a ). And 
thns it is^ tiitft a pariah cannot give in evidence under not guilty 
that other persons are bound to repair ; such a defence must be 
specially pleaded> for the parish is chargeable de commum 
jure (6). 

Exceptions Circumstanoes, however^ whidi operate to relieve the parish 
toliahiUty ttam the general liabilitv above menticmed^ are occasiontdljF 
*^P*™**- brought forward ; we shall now proceed to examine into diese. 
By 22 H. 8. c. 5. s. 9. it was enacted^ that such part and pixrtioii 
of the highways in every part of this realm^ as well within Iran- 
^ise as without^ as lie next adjoining to the ends of aiiy biidges 
within this realm^ distant fran any of the said ends by the space 
of three hundred feet> be made^ repaired^ and amended as mett' 
as need shall require. This statute seems to have been otdv d^ 
daratory of the common law> for^ in an old case^ it was saidi that' 
the Abbot of Combe ought to repair the bridge^ and the hijghway 
applying, to the one end and to the other^ although the sou 
might be in another, in order that the easement mi^t be pre* 
^ served for the people (c)* Nevertheless, upon a .recent 'occaincAi, 

this liability to repair ways adjoining to the ends of a bridge was 
denied by the West Riding of YorkSiire. It was said, that the 
burthen ought to lie on the parish, that the statute riespecfi^ 
such bridges only as were then in existence, and that those who 
built such bridges might, probably, by immemorial usage, have 
been bound to repair the amacent highway, wherefore the sta<« 
tute interposed, and prescribed the limit of three hundred feet : 
but the House of Lords affirmed the judgment of the court of 
King's Bench, holding clearly the liability of the county to this 
repair (d). 

Lord Coke speaks to the same effect. " So it is of a highway of 
common right ; all the county ought for to repair it, because that 
the county have their ease and passage by it, which stands with 
the reason of the case of the bridge, yet some may be particularly 
bounden to repair it as is aforesaid." (e) 

A township may be placed in a situation similar to that of a 
parish by evidence that its inhabitants have, by immemorial 
usage, repaired all the roads within it. Where, therefore, there 
was a prescription to this effect, and but for such prescription 

(a) 5 Burr. 2700, Rex v. Great Broughton. 

(6) 1 Ventr. S50, Anoiu See 1 Mod. 112. 8 E:eb.S01. 8 Sulk. 188. 1 
Freem. 521. Rex v. St Andrews, Holbom, S. C. 

(c) 48 Ass. pL 87, by Kniyet^ J, Bro. Ah» FkrMeBtment in CourU^ pL 23, 29, 
dies S. C. See 8 InsL705. 

(d) 7 East, 588, Rex v. West Ridiog of Yorkshire Inkabhante. 6 Xumt 
284, S. C. 2 Dow. l.,S. C in error. 

(e) 18 Rep. 88. 
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the roads wmild havQ been repairable by the parish at large^ it 
was held, that the inhabitaiita of the township were bound to 
repair, and that, in order to prove their allegation that other 
persons were liable, they ought to shew, in particular, who those 
persons were (a). 

It is, however, sufficient to prove, that some other persons are 
liable, without painting them out, where the indictment chaises 
a jpectaZ prescriptWH to repair a particuiar road, and the £s- 
tinctian h between such a prescription, and one to repair all 
th^ mads within the township (6). 

And a a publie act of parliament should create an exemptioo, 
die particnlar proof is not necessary, because all are suTOK)sed to 
be privy to and to have cc^nizance of the statute (c). The imme* 
numal usage must be shown where a burthen is sought to be cast 
ufotk persons against cmnmon right (d), and it is also necessary 
to prove that some repairs have been done. Although upon the 
inmctment of a particular road, it is enough to show uie pre* 
scripldve liability, without adducing evidence of the defendimt's 
having repaired the way indicted (e). 

We shall see presently that particular districts and hamlets 
nay be specially subject to this charge. 

One parish mav be bound by prescription to repair a way within 
another parish (/ ) ; but then some consideration for this liability 
most be shown. In a case of this kind, the counsel for 
the defendant ui^d, that the land over which the highway 
lay might originally have been dedicated to the public in con^ 
naeratum that the stranger parish would undertake its repa« 
ration. But the court said, that the inhabitants of a parish 
eoold not bind their successors as if they were a corporation, for 
a burden might thereby be imposed on them beyond the benefit 
which tiiey were to receive, and it was holden, that no l^al con* 
sideratioa appeared upon which this parish could be diarged. 
Judgement was consequently^ven against the parish where the 
highway was situated (g). Where^ however, the road to be re- 
paired is within a particular district of the parish, &c. or in a 
particular township^ this objection fails. So that where the in* 
halntants of a particular district were charged with repair by 
immemorial usage, the court held, the omission of a consiaeration 
to be immaterial (A). The same doctrine prevailed where the in* 

(a) 4 B. & A..75, Rex v. Hatfield Inhabitants. See 8 B. & A. 18S. 

(h) 4 B. & A. 80, by Holroyd, J. 

(c) By Lord EUenborough, S Campb. 223. 

{d) Andr. 276. 2 T. R. 111» by Ashhurst, J. Id. S10. 

(c)4B.&A. 78. 

(/) 12 Mod, 409, by Holt, C. J. 

(g) 5 M. & S. 260, Rex v. 8t. GUes, Cambridge, Inhabkimti. 

(k) 1 B. & A. S48, Rex ▼. Ecclesfidd Inhabitants. 
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habitants of the West Riding alleged that the township of Leeds 
in that Riding had always repaired the highway at the end of a 
county bridge within the townships but did not state any consi- 
deration (a). 

A yill is liable to repair (6). So a hundred may be at com- 
mon law (c). 

A hamlet also within a parish may be charged by preserip- 
tion. But its immemorifui liability to repair must be shown, 
for it is not chargeable of common ri^t {d). So that where the 
indictment stated^ that part of a way situate in an extra-parochial 
hamlet was out of repair, and that the inhabitants of sudi hamlet 
ought to repair it^ it was holden bad^ for no prescription ap- 
peared, and it was not even allied (which allegati(m, howeyer> 
would not have been conclusive) that the hamlet did not £Dirm 
part of a larger district, the inhabitants of which mi^t have 
been bound to repair (e). Again, a private person may be liable 
ratione tenurce, by virtue of his inclosure> as we shall see pre- 
sently, or by encroachment. 

To sum up the matters of which we have been speaking; 1st. 
The parish is liable in the first instance generally. If the ptfrish 
claim an exemption, they must show in particular who are liable, 
except it be in a case of a particular road. 2ndly. By imme- 
morial usage a township, district, hamlet, &c. may be liable ; but 
some act of reparation must be proved to have been done by snch. 
3dly. Should another parish be sought to be charged, some cofi- 
sideration for the burthen must be tendered in evidence. 

Enclosure. Next,, the parish may be released from their ordinary charge 
by reason of an inclosure of the land on either side of the high- 
way. For as it sometimes happens, that a road becomes found- 
rous and out of repair, and consequently, that people go upon the 
adjacent land, it is but fair, that the owner of that land, when by 
the inclosing he deprives the public of this liberty and conveni- 
ence, should compensate them by making a good way during the • 
existence of the inclosure (/*). The rule is, that if one inclose 
land on one side, the other side being anciently inclosed, he shall 
be compelled to repair all the way ; but only half the way, if 
there should be no ancient inclosure, and, clearly, if he inclose 
both sides, he becomes liable to the reparation of the whole way (g). 
So, if one encroach upon the highway, as long as the encroadi- 

(a) 4 B. & A. (523, Rex v. West Riding of Yorkshire Inhabitants. 

(6) 27 Ass. pi. 44. (21.) 

(c) 1 Sid. 140, Rex v. Yarton Inhabitants. 

(rf) Per Rolle, C. J., Sty. 163. 

(e) 2 B. & C. 190, Rex. v. Kingsmoor Inhabitants. 

(/) 2 Wms. Saund. 160, (a) n. (18). 

{g) 1 Sid. 464. 



flMBficttitllDhM^ the.jpBrtj:*iiiakitiff it i^lisbleitd this clilBrge(a). 
AUhoiwhj if the oUigation arise by reason of tenure it cannot be 
amded by opening ah incloBure> for the party is then .perpetuallj 
bonnd (6). And therefore the general principle is demonstrated^ 
that whosoever will make an indosure must submit to the duty 

rf<Mnf!nditig;the wmy (c)> 

* 

Positive evidence too must be given of an encroachment^ if the 
MBMfnBg of siioh enoroaehment be urged as a defence; so that 
wirnDdt^B defendant removed an old arch-way, and repaired the 
lug^knimy ^djoinii^ several times. Heath, J., said, that t^ere was 
iMPthwy to warrant the jury in calling that an encroachment, and 
Aafeiihe defendant by repairs done during twenty-five years» 
showed a sense of his own liability (d)* Moreover, the way must 
b^'BUide good and perfect. It will not be sufficient to maintain 
k«i ift eodsted at uie time of the indosure; so that where the 
de&iiduit had made a causeway reasonably sufficient for horse- 
nen^liat neither carts nor coaches could pass along it, nor meet 
sn^cooant of its narrowness, nor go beside the way, it was hdd, 
that the jdea of not guilty was not sustained (tf). The conse- 
quences of n^lecting the repair under these circumstances are, 
U0 panengers may make gaps in the indosures, and ride upon 
tiieWd to avoid the bad road (/}; and the court upca one oo^ 
CMloa ordered the indosure to be prostrated until the repair of 
the old path were completed (g). It is, however, observable, 
that these repairs are incurred by persons who indose of their 
own accord, for there is a distinction where such indosure is 
aade by operation of law, or under the authority of an act of 
parliament, or a writ ad quod damnum. And, accordingly,, where, 
under an indosure act, a person fences in his allotment adjoining 
to an ancient uninclosed road, the court considered, that he was not 
eonpeUable to repair {k). So, upon a writ of ad quod damnum^ 
aiid inquisition thereon. Lord Hardwicke was of opinion, that 
the new road need not be set out by the person who sues out the 
writ, in his own soil ; that it is suffident, if the inquisitioni be 
exeented in a fiur and open manner, and that where the parish 
om be at no further expense in respect of the old road, the in- 
Itfibitants ought^or the future to repair the new. However, if 
the new road should lie in another parish, then the party suing 

(a) 8 Saund. 160, by Kdynge, C. J. 
• (A) Ibid, by Kelynge. 

.JIP>.^J-S64 VyRoU, aj. 1 Ro. Ab. 890. A« » Ld. Baym. 1170, ptr 
Holt, C J. 
{d) 5 £sp^S19, Rex v. Sldnnen 



[e) Cro. CV. 866, Sir Ed. Duncomb's case. 4 Yin. Ab. 60S. S. C. 
See post, p. 87, the distincti^Dn between the case of enclosure in this respect, and 
the ordinary case of repur by prescription. 

(/) Sir Wm. Jones, 296, Henn*s case. 

(^) 1 Keb. 894^ Bex v. HiUarsden. See4B.&A.75. 

(A) 1 Burr. 461, Bex v. Fledcnow Inhabitants. 

o 
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out such 'writ ooght to keep it in rep^, qnd tus lieiis Iilc^^^ 
for the inhabitants of that other parish wouldjjpttberfe^te^ re- 
tiered from the repair of the old v&y, inasiimcfi as t^j '(^njt^ 
nerer hare anatain^ the bnrthen of that repair. (aj.' | ' ' '' 

The occupier of land, and not thR owner, is the person liable to 
this cbEirge of repair, and so it iras determined on a motion G>r a 
prc^ibitioo to the Marches of Wales upon an information pre- 
ierred there a^inst the owner (i). Sergeant Hoskins whs id- 
dicted for not paring the hi^wav before his house; but it was 
not shown that he was seised of any houscj nor that he dwdt 
there, and the court upon this quashed the indictment, for 'It 
might be that his lessee occupied the premiaeSj who would in that 
case be bound to mend the road (c). h 

A private person may therefore be bound to repair ' a 'h^6^^ 
by reason of his tenure. But he cannot be held liable bvj-pre 
scription, unless it be in rrapect of some considei^tion, a^ th 
taking of toll, or other profit, although his ancestors Ijar^ aat 
the repairs, ff« the act of the ancestor cannot cA^rge 
without profit (rf). ,1 

Howerer, the occupier is bound to cleEtnse the dikes od dft^Hb 
adjoinii^ to his land without prescription. Sndi WuStli^'Md 
law, and the highway act confirms it. 80 that if one havfe Ka^ 
adjoining to the highwar, he must cleanse the ditch ; but !f tlrta^ 
be other land betwe^i toe road and hta land, he cannot lie tUttt- 
pelled to do it except by prescription (e\ It is declared by dib 
Statute abore mentioned, that ditches, drains, or waterconndt df 
a sufficient depth and breadth for the keeping all highways dry 
and free from water, shall be made end kept in good 0TideT,'^atta ' 
that sulficieut trunks, &c. shall be laid down where anr cart, 
horse, or footways lead out of the highways into the adjoiidtv 
grounds, by the occupier of such loads. Every occupier of lani£ 
adjoining, or lying near to the highway through which the water 
has been used to pass from such highway, is required, as often as 
need be, to open and keep the ditches, &c. in good order, so thtit 
the water may pass through without obstruction. A forfeiture 
of IOj. is imposed upon any person making de&ult in these par- 

(a) S Allc. 766, ei parte Venoor. Tbe writ, orj yuod domnuni, was niperwded 
far the most part by 1 3 G. 8. c. 76. s. 19. That secdon wbb repealed ^BSO. 
S. c 68. and tbe provi^ODB of tiiia latter statute Eoperieded again the ad jtutt 
damnum writ, but it is still occasionally resorted to. 

(6) 4 Vin, Ab. B04, Foster's ease. Si 
if the owner allov his land to lie fresh 
Falm. SS9. 

(c) Godb. 400, Se^eant Hoskio's esse. S. F. 1 Salt. S 
Watts. 

<iO 13 Rep. SS. See S^. 400, S. P. 

(e) 8 H. 7. G, by Keble. Bro. Nnnnccv pL 88, diet S. C. 
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tkmtersi ten dftys^ notioerlwviiig been previously given to him by tBe 
MifVeyot (a)* Should the ditches^ gutters, or watercourses in use, 
or v(^hi6& '^cdrding to the preceding directions ought to be made, 
tie 1fi8«fflcient to carry* off the water lying upon and annoying the 
h^hwfty, the surveyot may, under the order of one or more ma- 
fflgtmtes, make new ditches, &c. through the lands adjoining or 
qing tfeitf to the highways, and they may keep them in repair 
and €fpf^, for ^hich purposes the surveyors ana their workmen 
tae oathc^ized to go upon the lands. But the surveyors must 
make proper trunks, &e. over the ditches and watercourses, where 
^^eoeBttry, for the convenient use and enjoyment of the lands, and 
they m^st keep the trunks, &c. in repair. They most also coun 
peqsatQ the owner or occupier of such lands, not being waste or 
eoiiixiIJolir, f^ any damages mcurred, such satisfaction to be settled 
aocl paid in the same manner directed in the case of getting ma- 
terbli^ fiMA several or inclosed lands (b). 

The oeeopier is directed by the turnpike provisions to keep his 
.dutches in the like condition ordered by the highway act. But 
the penalty in case of his default is a sum not exceeding 5/. (c). 
'the mxtvef^T of the turnpike, or whoever may be appmnted 
hy the trustees or commissioners may cut, make or maintain 
dndas or watercourses upon and through any lands lying conti- 
giioiis to the road, and may make ditches, under the order of the 
fxwtees, &e. as they shall see fit. They may make fences, bar- 
tiers, and other erections on any part of the road to prevent 
any flood of water, making satisfieu^on, nevertheless, to the owner 
er ooeikiner oi the lands they may make use of for cutting or 
tuiUting for any damages sustained, as the trustees, &c. idiall 
tiiiiik reasonable. If any difference should arise between the 
awniet tit occupier, and the trustees, &c. touching the damages, 
it may be settled by any two justices for the county, city, or 
pla6e #here &e road is situate (d). 



the same drains serve for the houses of a town as well 
is fyt the turnpike road, the expenses are to be equally defrayed 
between the trustees and the inhabitants. Thus in all cases 
i^helre any gutter, drain, sink, sewer, or underdrain, under, at 
tile sides, or near to any turnpike road shall be used as well for 
the oonveying of water from the road, as for removing water, &rc. 
fiwn the nouses or premises of the inhabitants of any town, &rc., 
said there is at the same time no specific mode of repair, nor per- 
liable to the expenses of maintaining the same, such costs 



to) 13G. S.C. 78. 8.8. 

^) 18 G. 8. c. 78. s. 14. The surveyor's duty'as to nuisances in respect of thtf 
jrtopping up of drains, &c. will be found in the next Chapter. 
(<0 SG.4.C. 126. 8. lis. 
(d) 4 G. 4. c. 95. & 67, See I Manb. 429, Sutton v. Clarke^ Md post, 

Ch«p. vn. 
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ehall be equally borne as is above meDtioned. In order to cwcer' 
tun the proportion, and recover tbe espense^ tbe surveyor of tbe 
road shall make such repairs aa shall from time to time be re- 
quisite, and shall make out an account which must be produced 
by him to two or more justices of the county or pliicc where the 
gutter, &c. may lie. The justices upon this are empowered to 
examine the accounts, to inauire as to the persons using tKe gut- 
ter, &c., and to proportion the amount to be paid by the reapec- 
tire parties ; which being fixed and ascertained, \i any person 
neglect or refuse to pay it, a distress may be made upim his ^ooAs, 
and chattels by warrant under the hands and seals of two justices 
of the county or place where the defiiulter may Ik resident (a). 

Where one side of a road lies in one pariah, and the other sidie 

>■ in another, tbe obligation upon each parish is to repair ad mediniii 

^um viie (h). There is, however, an act of parliament upon. this 

subject, which was passed, as the preamble states, for tlie purpose 

of settling the time and manner of repairing in such cases. \ 

By 34 Geo. 3. c. 64. where the bonndaries of parish^ meet'u 
the middle of highways, (so that one side is situated id one|T(arIsl), 
and vice vers3,) two justices for the riding, county, or division 
may, at the instance of any surveyor of a parish, issue a summons 
to the surveyor of an adjacent parish under these circumstances. 
The application must be in writing, and must state that there is 
a highway common to both parishes, (particularly specifying and 
describing it,) one side of which ought to be repaired by the one, 
and the other by the other parish. A plan must be annexed, and 
the summons shall then issue to the other surveyor tt^ther with, 
a copy of the vniting and plan". Such last-mentioned surveyor 
must appear upon a day given, which is to be not more than four- 
teen, nor less than seven days from the date of the summons. If 
the parties then appear and consent, a decision is to he made on 
the grounds stated beneath. But if the surveyor who has been 
summoned do not appear,' the consideration of the matter is to 
be adjourned for not more than twenty-one, nor less than fourteen 
days, the surveyor to have notice of such adjournment, and if at 
the expiration of that time he still make default, the case, is to 
be gone into. The justices are required to divide the whole of 
the common highway, by a transverse line crossing the road, into 
two equal parts, or two unequal parts, as they may see fit in con- 
sideration of the soil, waters, floods, the inequality of the h^h* 
way, or other circumstances. They shall then declare, adjure, 
and order, that the way on both sides in one of the parts, shall 
be maintained and repaired by the one, and that the w^ in like 
manner in the other part shall be so kept in order by Uie other 

(a) SG. *. c. IM. fcllS. 

(b) Pe^ !S0, lUz *. SL PsDcru InhaUtanU. 

* Certain farmi for tbe complunt, lummant, adjudication, and plan, are pn- 
■cribad by the itatuti bslan ui, a. S. 



CRAP. VI.] Repair of Ways, 85 

pan4i. Hiey dball cause their order^ a ^n of the way^ and 
their allotment to be ^rly delineated on paper or parchment 
and filed -with the derk of the peace of the county where the 
highway is^ and shall also cause posts^ stones^ or other boundaries 
to jbe set up in the highway as they shall see fit for ascertaining 
^e di'yision and allotment {a\ This being done^ and after the 
filflig of the order and plan^ the parishes^ and their inhabitants 
ra^^ectively^ shall be bound as of common right to maintain and 
irepaii' their allotment; they may be prosecuted and indicted 
wt']fte1iect> and shall be subject to the provisions^ regulations^ and 
pen^l&s ,of any highway act touching repair^ as in the case of 
etlier roads. But they shall be discharged from all such repairs 
a^i are.|BotjWithin their respective allotments (6). The two 
mnshpa are to,b^r the costs of these proceedings^ the same 
p^pg settled and ascertained by the justices. Upon refusal or 
neglect to pay their respective share^ it may be levied by distress 
and sale mi tne goods of any surveyor of the parish which makes 
default, % the authority of either of the magistrates before whom 
tike case may have been heard, or any other justice of the county, 
&c^.(c)i No boundaries, however, of counties, lordships, hun- 
dre^y manors, or any other division of public or private property, 
nc^ any boundaries of parishes shall be altered or affected by the 
act, in any other way than for the maintenance of such particu- 
lar portion of the highways as is above mentioned {d). And the 
A^ IS confined to such highways, the repair of which belongs to 
parishes -only. Therefore bodies politic, townships, private per- 
sons, &c. are. not affected by it. But such particular bodies, &c. 
may place themselves under the regulations of the act in cases 
where they are liable to repair one side of a highway, provided 
that the parties bound to repair the other side consent to the 
arrangement, and, in that event, the proceedings above stated 
shall take place, and be of equal force as when parishes are con- 
cerned («). 

An appeal is given to either of the two parishes. They may 
respectively take this ' step by an order in vestry specially called 
for the purpose, and the appeal must be to the sessions holden 
for the county where the parishes lie next after the filing of the 
order and pum, and not otherwise. There the justices may 
affirm, quasii, or amend, and allow costs to either party at their 
discretion, and there shall be no writ of certiorari to remove such 
order of sessions {f). 

If a parish be partially situate in two respective counties, and Roads in 

two counties, 
(a) 846. S.C. 64.S.1. 
(6) Id. 8. 2. 
(c) Id. s. S. 
\d) Id. s. i. 
(e) Id. 8. 5. 
(/) Id. s. 7. The actuot to extend to Scotland, \ry s»6. 
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the highways la one county be out of repair^ the trhole pariA 
becomes liable (a). This position was denied upon one odoisioti^ 
where it was holden^ that the indictment was property preferred 
in that county where the ruinous road lay (6) ; but this deeisichi 
was overruled in a subsequent case. There the indietmeht 
charged^ that a certain part of the highway situate in that'p^rt 
of the pskrish of C. which was in Gloucestershire^ was out of Teptat, 
and that the inhabitants of all that part of the parish of C wliidlL 
lay in G. were bound to repair. After a verdict for the crowii; 
the judgment was arrested by the opinion of three jddg^ p^ 
one*^ on the ground^ that the indictment should have beeil pre^ 
ferred against the whole parish^ for the common law had casttlw 
burden on the parish generally (c) ; and, as Lord Kenyon ob« 
served^ " to that general rule I find no exception asib tiiis ^fl^« 

ticular case^ and we cannot make an exception." (d) 

. «» 

B|y-law8. It ha^ been said^ that the inhabitants of a town m«f maSke 

ordinances or by-laws for the reparation of the churchy 6r a highn 
way^ without any custom {e), for payments^ &:c. (^ ) because th^ 
are necessai^es to which the law has made them subject as ihiaj 
are a parish (g). 

II. Repair Ways which the parish have always been accustomed to nqpoir, 

of what and public roads generally^ are such highways as require zepsrti* 

highways, of tion from the parish, township, &c. as the case may be, Bot it 

fences ad- -^^ ^^^ means follows, that every highway which the pe^e aft 

them %ic, large may use by sufferance, or dedication, or otherwise, is tbtye^ 

fore a subject for repair under the general rule above statfSJL 

The burthen of reparation shall not be cast upon the par^imlesr 

they acquiesce under such circumst^inces, or unless there be an 

act of parliament. The county may^itop the progresi^ of a bridge 

by indictment, but the parish cannot prevent the opening of a 

road, nor obstruct the public use of it; Supposing that an oceUf 

pation way under an inclosure act should become convenient for 

passage, it would be most unjiust that the cost of maintaining it 

should be removed from the persons to whom the use of it was at 

first assigned, and cast upon the parish. And so it was determined 

in the case of a private road which commissioners had set out on* 

der the provisions of a local act, and which the public had used for 

several years without interruption as a carriage way (A). A way 

(a) 3 Bac. Abr. 67. 

(6) 4 Burr. 2507, Rex v. Weston under Penyard Inhabitants. 
* Mr. Just. Ashhurst, who adhered to the fomrer decision, 
(c) 6 Term Rep. 498, Rex v. Clifton Inhabitants. 

{d) Id. 503. And see the observations of BuUer, J. on Rex ▼. Cripplegate. 
See also Mic. 10. W. 3. cited Id. p. 600, 504. Sir Tho. Raym. 476. 
(e) 6 Rep. 63. 
(/) Mo. 579. 

(g) 8 Salk. 76. And see Hob. 212. 
(h) 4 B. & A. 447, Bex V. St. Beniedict Iah«biUu|ti. 
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a^-jff^idpL^^ pubUc,xa9ke little or no use of^ there being at tKe 
sag^^l^lp^ i^jfpyx^ TwA leading for so short a distance round as 
tfyjiil^ fd)^06^;^u;aUy co^vcpiient^ need not be repaired^ for it is of 
l^^i^Q9^9!4^^¥^ to ^^ public^ and it would be an immense ex- 
p^^}|^t9[tj|w pasish.; It was so heldj in a case where the way to 
bflij^g^ta^.did not exceed 100 yards in lengthy and the court 
ifjf^.finQ were set^ it could not in this instance be ex- 

Li^f upon tfie highway, the charge being upon information (a). 

^^^erpf «» aci afparUament makes a pubbc road^ the adoption 
Qii^tb(M|^uisl^i«.not wanted^ and their liability to repair attaches, 
aoi^K^.ji^.w^. decided upon an indictment for not repairing a 
lujg^iis^ Vk i^A parish of St. Pancras (6). 

,J^ itpegmer of trustees under a local act^ a road was carried 
through the middle of a church-yard, and they caused a wall to 
be built at their sole expense on eadi side of the diverted road 
m^licfi tiiey repaired for twenty years. A rule was then obtained 
iisk^ jn^i^a^ua qalling upon tnem to show cause why they should 
Ilot^^t)^Ul| ^hese repairo, and the court held, that as no clause 
hadjb^anj inserted in the act throwing the onus of repair upon 
the trustees, they could not be made Bable by implication (c). 

-^e CLOW proceed to speak of the mode of conducting the re- III. High* 

p0|q|!a}luded to; of the obtaining of materials for the purpose; ways, how 

o|-t|i(9fstatujiie duty imposed in respect of these reparations ; and '^P^"^ 
of tha composition ^pon such occasions. 

Jttjb^ been said, that if a man be bound by prescription to re- 
pair*^ way, he is not compelled to put it in better condition 
tb^ jt has been in time out of mind before ((f). And it has 
bfijen held, in accordance with this principle, that a parish cannot 
"W indicted for suffering a highway to be so muddy and narrow 
tfiat people can hardly pass sdong it (js). This, however, is now 
renaediea by the highway act. But, at common law, neither 
ways nor bridges need be widened beyond their origiiial limits. 
AifcJ, if this be so, one is thus, as we have seen, under a less 
obligation than in the case of an indosure by him of the adjoin- 
ing land, for he would then be under the necessity of making 
ft p^i^BCt road {f), 

liie legislature has especially pointed out the course to be pur- i. Proceed- 
sued when a highway is out of repair. It is the duty of every ings to corn- 
surveyor to inform any two or more justices of the county, &c. P^ repair. 
upon oath, of all highways, bridges, causeways, or pavements 
upon highways, which may be from time to time in want of re«« 

(a) Say. Rep. 92, Rex v. Steyning Inhabitants. 

(b) 6 D. & R. 497, Rex v. Lyon. 

(cj 2 Term Rep. 232, Rex v. Commissioners of Llandilo district. 

(<0 6 Mod. 163. 1 Sa]k«359. 

(0 2 Ld. Raym. ] 169. The Queen v. Stretford Inhalntants. 

(/> Post, ch. vm. 
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pair^ and which (Might to be repaired by any person or bodies 
politic or corporate, by virtue of any grant, tenure/ limitation, or 
appointment of any charitable gift, or otherwise howsoever. The 
justices are, in consequence, to limit a time for the repair, of 
which the occupier of the lands or tenements liable to the bur- 
then, or the body politic, &e. chargeable, shall have notice from the 
surveyor. Then, if the repairs be not eflectually made within the 
time limited, the justices m question are required to present such 
highways, &c. so out of repair, together with the person or cor- 
poration liable to repair the same, at the next general quarter- 
sessions for the limit wherein the highways may be. The jus- 
tices at the sessions may, if they see cause, direct the prosecution 
to be carried on at the general expense of the limit, and to be 
paid out of the general rates within the same (a). The justices, 
moreover, at their special sessions, held by virtue of the act, may 
^rect, by writing, under their hands and seals, such highways 
within their jurisdiction which most need repair, to be first 
amended, (turnpike roads excepted,) and the time and manner of 
the reparation may be ordered. The respective surveyors, each 
within his liberty, are required to, proceed upon this order^ if 
such be made (6). 

With regard to the presentments, it is declared, that every 
justice of assize, of the counties palatine of Chester, Lancaster, 
or Durham, and of the great sessions in Wales, and every justice 
- of the peace, shall be authorized, upon his or their own view, or 
upon information on oath by a surveyor*, to make presentment 
at their assizes or great sessions, or in the open general quarter 
sessions of the limit, of any highway, causeway, or bridge, which 
may be in need of repair, or of any other default or offence done 
contrary to the act. But all defects in the repair must be pre- 
sented in the jurisdiction where such ways ue, and not else- 
where. 

There is to be no certiorari in the cases of such indictments or 
presentments until they be traversed^ and judgement be givent, 

(a) 13 G. S. c. 78. s. 28. In addition to this remedy there are, first, the 
in^ctment at common law, and, secondly, the presentment of a justice upon his 
6wn view. Fines imposed on persons bound ratione tenura are payable to the 
surveyors of the highways, and therefore it is, that the court usually give costs 
upon such occasions. . 1 SirWm. Bl. 602, Rex v. Wingfield. 

(6) 13G. S. c78. s.26. 

* He must, however, be the surveyor of the parish, or township, over which his 
office extends, and no other. 7 B. & C. 4S8, Rex v. Fylingdales Inhabitants. 

f But the certiorari lies for the king, for the king does not traverse. Cowp, 
78, Rex V. Bodenham Inhabitants. 2 Str. 1209, S. P. Rex v. Farewell. It is 
no objection to the removal of a presentment by certiorari at the instance of the 
prosecutor, that a private person is the real prosecutor, for the justice has avowed 
the presentment, the court look to him, and he is answerable for the costs. 2 Term 
Rep. 260, Rex v. Penderryn Inhabitants. And see post at the close of the 
aext Chapter. 
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unless where the daty or obligation of repairing such highways^ 
&c. may come in question. Such presentments^ so made^ shall * 
be of the same force as if found upon the oaths of twelve men *• 
The justices of assize^ &c. have authority to assess such fines for 
the de&ult committed lets they shall see fit^ and the justices at 
die quarter sessions^ or the major part of them^ may^ if they see 
just cause^ direct the prosecution upon such presentments as shall 
be made at the quarter-sessions^ to be carried on at the general 
expense of the limits and paid out. of the general rate within it. 
But there is a saving to every person affected by such present- 
ment of any lawful traverset, as well with respect to the fact of 
Hum-repair y as to the duty of repairing the high way s> .as might 
be had upon any indictment of die Ifttme^ presented and found by 
« grand jury (a). Moreover^ the court before whom any pre- 
sentment or indictment may be tried, is empowered to award costs 
to the prosecutor to be paid by the defendants, if they shall appear 
to the court to have made a frivolous defence ; and, on the other 
hand, costs may be awarded to the defendants, if the prosecution 
be deemed by the court to be vexatious (6). Lastly, if the inha- 
bitants of any parish, &c. shall agree at a vestry, or public 
ineeting, to prosecute any person by indictment for the non-* 
repair of any highway withm such parish, &c. which they ap-^ 
prehend such person is bound to repair, or fnr committing any 
nuisi^ce upon the highways,, or, if they shall agree at sucn 
yiestry-meeting to defend any indictment or presentment pre- 
iferred against them, then the surveyor of such parish, &c. may 
charge in his account the reasonable expenses of carrying on, or 
defending such prosecutions, the same being first agreed to by 
the inhabitants at a vestry or public meeting, or allowed by a jus- 
tice within the limit where the highways may be. Such expenses, 
when so agreed to, or allowed, shall be paid by such parish, &rc. 
but of the fines, forfeitures, compositions, payments, and assess- 
ments authorized to be collected and raised by virtue of the 
act (c). 

The cer^iorart, we have seen, survives in cases where the right Certiorari. 
to repair may come in questicm, and, therefore, although a parish 
only pleaded not guilty, it was held, that the certiorari had 
properly issued at the instance of defendants who had made 

* But where a high constable makes a presentment he must go before the 
grand jury, and give his evidence on oath. For want of this, a presentment was 
quashed. 7 B. & C. 5 1 4s Rex v. Bridgewater and Taunton Canal Company. 

f The traverse as to the non repur was admitted before this statute. S Burr. 
1580, Rex V. Wiltshire Justices. 1 Sir Wm. Bl. 467. S. C. Notwithstanding 
that Holt, C. J. had formerly entertained a different opinion. But, even thei^ 
the other judges differed from him. Carth. 212, Rex t. Homsey Inhabitants. 
The words in itaHcs were not in the old act of 5 £L 

(a) IS G. S. c. 78. s. 24. 

<6) Id. s. 66; 

(r) Id. 8. 66. 



tba proper aiaid ttsual afidUvit that $adinrigbl lo repair irwld 
09me under discusma (a)«. i. \ 

Witk regard to coi^ it ia woxthj ^ei noticej tba^ the statata 
only give« the coartj <' be&re whom; the 'iodietmeiit- 19 tpned*;' 
power to award eoeta ; and^ thua> the 4efendaiiti^ lost^tiieir oo^tSr 
upon one occasion by neglecting to applf ta ihe • jvdge tatM^iifx 
priu9(by But it is sufficient if the judge certify upp^Ltba Wl^ 
of the record that the defmoe has been IriTQloui^ alth(^k>herda 
net expresslV award the costs (c). And it : njakes .no ^Sef^m» 
that a rule has been obtained to arrest the jftdgn^entji^oritt^e^ 
expense of going to trial would be eaved to theiprosecdtorj^j^ tb^ 
oli^tion were taken on demurrer (i^)« l^ie^.se^siei^s, a^w^d^d 
coats against two persons^ as prosecutors^^whose Bodies' wj^Wrrnlot 
a^,the back of the indictment. The preeentiae9t waa jinade-/by 
two other per8(ms> constables of the hundred- .The <^dcff' fqr wo 
pUjTW^ of costs was intitled as in the (Mrosecution of C^Hifi^ JB;^ 
the real prosecutors^ but it did not shew> that C. and >^*)>were 
the prosecutors^ nor that the indictment had been tried> and it 
directed that such costs should be paid .to the. soltciftorrof Ihe 
parish,. without saying, that the costs were to be pAid.ti»')tha' 
parish. The judges held, that the. sessions had done light, -iod 
that th(nr ord^ was valid (e)« " Perhaps ", said I^ofd BJyitobe^ 
rough, " this order might have been as well if it had a^nvaFdadr 
coats to the parish to.be paid to their solicitor ; but, by anlriq^ 
to l^gal proceedings ix^ the superior courts, where the attorylSTi ia 
the authorijsed person to receive the debt and costs, the justneMj 
have at once ordered the costs to be ^id to the solicitor^ te txi 
the pem>n probably who made the disbursements on account of 
the parish." (/) 

The St. 5 W. and M. c. 11. a. 3. gives reasonable costs to the 
prosecutor, if he be the party grieved, or a justice of the peace« 
&C. or any other civil officer, who shall prosecute upon tha 
account of any £Bict committed or done that concerned him, && 
to prosecute or pres^at, if the defendant prosecuting the vnrit of 
certiorari be convicted of the offence for which he may have been 
indicted. A justice of peace, whether he present, or indict a 
road, is entitled to costs under this statute (g). 



fn> a M. & a 465, Rox v. Tauoton St Mary Inhabitants. 

(6) 6 Terra Rep. 872, Rex v. Cbadderton Inhabitants. 

<c) 6 Term Rep. 844, Rex ▼. Qifton Inhabitants. 

{d) 6 M. & S. 130, Rex v. St John Margate Inhabitants. Where a defend- 
ant iadieted forstopping up a piAtlic highway, removed the indictment by cer* 
ti«rari, giving the usual recognizances, under 6 W. & M., and died before Uie day 
in bank^ Us bail were held liidde to pay the costs. 8 T. R* 409, Rex ▼. Finmore. 

(e) 4M.&S.S0S, Rex V. Commerell and Ellis. 

(/) 4M.&S. 206. 

(g) 2 Term Rep. 47, by Ashhurst, J. 5 Tenn Rep. SS, Rex y. Ifottleworth. 
As to the costs of a;)pea/, see post, Ch. VII. 



4is <X) '(^ pei^ns who imiy be coiteidtr^ M partJes gnered^ 
the proseeutor of an indictment for stopping up a footway, who- 
appeared to have used the way before the obstruction^ was held 
t<y1te'«iitided 1^ 60st6 (ir).' So, persons living in the neighbour- 
hb«ii'>b# a way indicted by them ion non-repair^ and who had 
b(s^>*>i)i''^e^'«omttaxit habit ofudng the way for many years 
bcffdireJit'i^liottne foundroti*, were held to be parties grievedj 
b^hlg> (A^gied *to have recourse to a more circuitous route in con- 
s^u^liolB'^ -tito defeiilt. The constable of the manor (another 
p^ U i omjto ) Vi^thin which the highway lay^ was denned to be 
wiAiif'^h^' aot»' ioit it concern^ him;, as constable^ to prose* 
eafk i^C* WiiVLti where the prosecutcnr did not apply for odste 
udtil'^tFit^ yatfs aft^ judgment, and there was no proof that he 
hidr^uHri^hi^ highway which had been stopped^ butj on the oon- 
trM^v^ ^^ps^teik, that^ whilst it was beii^ stqiped, he deckved 
be'^iii '«(}t^'We -about it> die court refused mm oosts as the 
party -giieved; although the proseeution was at his instance and 
«ep»A8e]^)t^ 

Hill paiish; ^e. bei^g convicted^ the next ooiwse is to impose Fines. 
tbi'^fitt^ TJie great inject in view is, that the way should be 
reiiaireiy lUld, wSiere the defendants submitted to a fine, it was 
eaidj that^'a dUiringas in infinitum should be awarded, until the 
aitm^hduitot Were certified (d). And, in the same ease, the court 
8ai4> ^thot they would be certified of the repair before the^ would 
set a fine (e). And the court refused to quash an indictment 
upon en aifidavit that the way was in repair ; the defendant was 
oUiged to plead'guilty, and pay a nominal fine (f)* It was moved, 
to levy a good fine upon a convicted parish, because a horse bad 
broken bis leg in consequence of the badness of the road, but it 
was urged on the other side, that the parish was very poor, and 
that there was an existing dispute between it and another parish, 
as to the repair. The court, however, imposed a fine of twenty 
pounds {g). There cannot be more than one fine upon the same in* 
dictment, the further remedy being by writ of duiringas, or the 
perish, &0. may be indicted afresh, and ^ new fine imposed (h)^ 

(aX 7 Tenn Rep. 32, Rex v. Williamson. 

(6) S M. & S. 465, Rex v. Taunton St. Mary Inhabitants. See 6 Terra 
Rap. 409. id East, 570. 

(c) 1 M. & S. 867, Rex V. Indedon. 

Id) 6 Mod. 16S. The Queen v. Cluvorth Xnliabitams. 1 Salic 868r& C 
Seel Mod. 194, 

(e) 6 Mod. 163. Which should seem to be a i\pminal fine. See Sir Tho. 
Raym. 215, Houghton's case, 8 Show. 60, where a distinction was made 
belween suhalisaion to a verdict, and conviction by verdict; in the former otnv a 
^certificate wUl be sufficient, but in the latter, the sheriff must return that the wty it 
repairec^ because the verdict, being a record, must be answered l^ matter of record* 
Cro. Car. 584, Leyton's case. See^ as to the judgment, IS Mod. 409, Rex v. 
Kagley Parish. 

. (/) 2 Chit. Rep. 214, Rex v. Lincojnbe. 8 Smith, 575^ Rex t. Lpughtop 
Inhabitants. 

fe) Sty. 366. 

(h) Rex V. Old MaltoD, cited, 4 B. & A. 470, n. 
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Contribu- The principle of apportionment and contribution is recognized 

tion. upon these occasions both at common law and by statute. There 

was an information for non-repair^ and the defendants denied 
their liability, but their plto being holden bad on demurrer^ the 
court directed them to repair by consent, and said, that should it 
appear that the others ought to repair part, they should refund 
80 much as should afterwards be round due on the trial (a). 

The highway act enacts, that no fine, &c. for non-repair, or 
non-appearance to any indictment or presentment for non-repair, 
shall be returned into the Eitchequer or other court, but shall be 
levied by, and paid into the hands of such person residing in or 
near the parish, &c* where the road is, as the court imposing 
such fines, &c. shall order. The penalty is to be applied towards 
tiie reparation of the highways, and the person ordered to receive 
it, must account accor^ng to the direction of the court, or forfeit 
double the sum received. Further, if such fine should be levied 
on one or more inhabitants of the parish, &c. such persons may 
make a complaint to the justices at their special sessions, and the 
justices shall cause a rate to be made, by warrant under their 
hands and seals, according to the form prescribed when the sta- 
tute-duty is not sufficient (6). Such rate shall reimburse the 
monies so levied to the parties complaining, and when made and 
confirmed by two justices, it shall be collected and levied by the 
surveyor of the parish, &c. so presented or indicted, who shall pay 
the money so levied within one month after the appointing of the 
rate (c). An indictment had been preferred against a parish, to 
which a plea of not guilty was put in, and the parish having bebh 
convicted, a fine was imposed. There were two districts in this 

Sarish, and one of these oistricts, W., had not any notice of the in- 
ictment, and, notwithstanding, the fine was levied up(m an in- 
habitant of that township. Application was made upon this to 
the special sessions, and a warrant was there issued for a rate on 
the inhabitants of K,y the other township, which rate having been 
confirmed, the court of King's Bench were moved for a manda- 
mus to the surveyor to collect it. It was stated in the affidavits 
. on the part of Jr., that each district was bound to repair only 
such part of the highway as was situate in their respective dis- 
tricts. The court said, that as W, township had expressly sworn 
to their not having had notice of the indictment, and as the in- 
habitants of Jt. ha,d taken the defence upon them, it ought to be 
considered as being substantially an indictment merely against K, 
!But Buller, J., said, that the mandamus should be special, sug- 
gesting that the part of the highway which was the subject of the 
indictment lay wholly in K, township, and that the two townships 
Were separately bound to repair their respective parcels, for thus 

(a) 1 Keb. 277, Rex v. Yarenton Inhabitants. Upon a subsequent conviction, 
it may be presumed. 

(6) See post, in this chapter, 
(c) 18 G. 8* c 78, s. 47. 
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the inkabitants of X. might traverse ia their Eetam either of 
those facts (a). 

But such an application for reimbursement ought to be made 
within a reasonable time after the leyy^ and an interval of eight 
years was deemed too long, although the magistrates had been 
firequently requested to make the rate, and although they had 
ordered an account of the money expended upon repairs to be 
taken as lately as one year before the application to the court of 
King's Bench; and also, notwithstanding that the reason of 
their declining to make the rate proceeded on the ground that 
the parish at large had been improperly convicted, another dis- 
trict being bound to repair, as it was alledged, by immemorial 

CU8t(^(6). . 

^pAstly, provision is made for the proper letting of lands give^ Letting 
fiir the purposes of repairing highways, &c. and bridges. Such 1&°^ 
are to be let at their most improved yearly value without fine, 
and justices, in their open sessions, may inquire into the value of 
the lands given, or to be given, and may direct the improvement 
and, employment of the rents and profits according to the will of 
the donors, if they find that there has been any demult in the per- 
formance or trust. Colleges or halls in either of the universitiea 
of England are excepted from this jurisdiction (c). 
• 

The trustees or commissioners of turnpike roads are authorized Repair of 
to contract with persons liable ratione tenurce, or otherwise, &r turnpike 
the repair of roads. They, their clerk, surveyor, or any other ^^^^ 
officer, by their order, may contract, or agree by the year, or 
otherwise, with any person, for the making, amending, altering. 
or maintaining the road, or any bridges, toll- houses, or buildings 
thereon, or for any other thing which trustees, &c. by any act 
whatsoever, are authorized to make, build, do, execute, or peru 
form. All such contracts and agreements in writing with any 
workman or other person, concerning any thing to be done by 
virtue of any act, shall be binding upon the trustees, &c. and 
their successors, and upon all other parties who may sign the 
same, and upon the executors and administrators of such other 
parties. Actions and suits may be maintained on them by such 
trustees, &c. and damages recovered against the defieiulters, and 
the measure of the damages shall be such sums of money as may 
be requisite for the due performance of the particular contract 
broken (d). 

Next, contracts for the repair of any part of the road, ot 

(a) DougL 4S0» Rex v. Townshend and another. S Win. Saund. 169t 
(n. 10.) Rex v. Leominster Inhabitants. 
. (b), 12 East, 866, Rex v. Lancashire Justices. 

(c) ISG. 8.C. 78. S.58. 

Id) 4 G. i. c. 95. s. 78. 
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ofsmy bridgea thei^eoQj nkay be ia likd Hfluinder en^r^d i|itO: b^ 
tween the trustec^> &c. and any pen^oo, liable by tfi^^f^.^r pt^** 
wise> for such term as the trustees,, &q. shall thin^ P^m^niPfP' 
▼ided it do not exceed 4;hree yearsw They ni^y pfpt^^Hiti^ ^plji 
sams aa they may think fit out of the tdktowardst^iupi;^ ^^S^fiQ^f' 

This liability by tenure i» not destiroy^. b^,.^ ^; 
of the line of road. For^ after a preamble> stating that 
had been entertained upon the subjectr it is dedai^ifhm^t.fNnery 
body> pdyitic or corporate^ ex person liable tp 9^9f^^>. af^^HJiji 
turnpike road> shall continue liable to the repair of ^i^7tn^l)o§|^ 
set out in lieu of the dd> which may helre been vMi^^p^^i 
diverted^ or turned; or of so much of suQh new ijcfsd ifffftiii)^ be 
equal to the burthen and expense of repairing the qI^ j(^j!)^<^ 
Mrhich the parties, by the alteration, have bee]^.ejKOine^te^.,f,,jf 
the parties be unable to agree^ the road shall be )fi^^§4 ^^ik^^ 
justices of the comity^ and the matter shall be aetf^ J^y^Jlhisiv. 
All presentments, indictments, and prosecution^ foTj jUpvi^xsm 
ahau be borne by the peracms lial^, as soon as ^ justice nser^ 
made their deteoainatiofl. further, if it be found- oottireatmit^ 
thfltt these parties should pi^ a gross sum, or an aanual fitii%.slH' 
atead oi their repairing a prejjsortion of the road, Si^ehr. jttp^jMi 
may, with the consent of such persons, and also of the t^mmes^ 
&c. obtained at a iifiieethig, ^recl^ the same; Such order bMS be 
conclusive, and binding on all bodies, politic or corporate^. and 
per8an&What8oe«^(ft). !> ; 

All p»ved ways or fboe-pna^s withiti towns>^ ¥illaged> m^ k^nv 
Iet» 1^ the sides of tcnnq^ke roietds^ a^, nevertheless/ 10 b0 k^t 
ap at the cost of the xfiMntatits, er other perisens lidble^ wd^ 
wrefofe, u^«bs th^e be a special provisicm f<Hr the'puipiw^ 
trustees, &c. are not authorked to repak them (c). Otherwii^ 
they must keep up^ causeways &Mr foet-passengeirs as they m^ 
think proper {d)^ 

The trustees and parish upon the eonviction- 0f a road are to 
ha^e the ias^ apporti«afed ntspectivelv' between themv WheHei^ 
therefore, the inhabitants of any parish^ township,- or plaee, shAli 
be indicted or presented for the non-repair of any highway^ bemg 
turnpike read^ and the covut before whom such incSctment, &C. 
shall be preferred shall iiirpose a fine, it shall be apportioned, to^ 
gather with the costs and cha^gesy hetwestk the inhabitants,* &cl. 
and the trustees, &c. according as the court shall think fit, tEhe 
treasurer of the turnpike shall, by order of the court, pay the 

(p) aG« 4. c. 126. 8. K)6. 

(6) 4 G. 4. c. 95. s. 68. 

(c) S G. 4. c. 126. s. 1 12. See Andr. 276, Bet v. MertdiV wKec6 \\ waft aai(l» 
that inhabitants are not bound to p«vei but only to repahr. 
{d) 8G.4. c. 126. S.1U. 
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stiin j^hmmffkfiiMd ftr kSs ilosd'ottt <)f the money then in his 
iMdii/br iie:a^^t6 t)e i^^^^ hf hhn ; wd their order h binding 
irj^ir hini*^! Btit l3ie isieeuiiiies of eUNtitort who haviB advanced 
f£eir itioxi^ tipto tbfe dredit of tdls ate req>ected in this appor- 
tiottn^eatj wUi^ istnlly^ii^ be made in case it should appear to 
the cou^ that the money can be paid by the turnpike treasurer 
^^H^cpireiidangenii^sndi isecurities (a). 

'; Bnder'ih^ c8d act (b\ tA indictmettt tras preferred at the 
nUeisik&^^s^i&Aiit a tntn^e foad^ and removed in the court of 
Kii^a^B^aicli bf tertiortlm. Upon oontiction^ and fine^ ' It 
1^ ecntiftM^ inltehalf of the trustees, that> as the act enu 
vbvrisriid^cf ^^Q^ before whom ike indicifnent, 4^. should be pre^ 
jyitdtblik^Mibil^ fine, and to apportion it as to the said cotfit 
AmM -nfiitM jtuiAi, the application could only be made to tlie 
«8i2es> ^nd wAs improperly urged in the ocmrt above. But H 
mai hdA, iHhtt' tiie sanie court wMdi inqxMed the fine, poesesstd 
fter yM^ td ttppoition it (<?)• 

'^'The farishy Stt*, ixte primarily liable fot non-repair, as we have 
aiifef#tt in a ftnrmer page {d), but, being etmvicted, they leny 
a^^ &r rdjef against the trastees under this section. 

■ fiaving now stated on whom the burthen of repair lies, the 
vCMKh ^^ijdiidi are to be so amended, and the manner of directii^ 
and enforcing the duty in question, and having also adveited to 
the subject m fines, wnich fellow as the necessary consequence of 
ti '^onvictiott for non-repnr, we proceed to the considemtion of 
^e partieular assistance which each person is called upon to 
render towards these repairs. This leads us to the subject of 
statftfiH-duty and at composition, which being: considered, we shall, 
lasdy, mention the powers which surveyors and other persons we 
invested wi& for the dbtaining of materials to mend and maintain 
the roads. 

The persons liable to this duty are first mentioned. They are Statute duty 
iise surveyor, and the inhabitants and oecupieifeh of lands, tene*- on highways. 
ments, woods, tithes, and hereditaments within each parish, 
towndiip, or place. 

The pr opor ti ons come next under cennderation. Whoever One wain, 

keeps a wa^^n, cart, wain, plough, or tumbrel, and thi^ee or more ^^o nien, if 

horses or beeists of draught used to ^raw ^e same, shall be ^^^ ^^* 

deemed to keep a team, draught, or plou^, and be liable to do ^aa'^'j^ 

this doty with tho same in the paxteh where he lives. Upon annually! 
six (e) days in each year, (if necessary,); reckmung fimn Midia^ 

(a) »Q«4f.c.lS6.s.ll0w 

(() Of 18 G«. S. c 84k.whidi cdstaindi the yroviaimi u ta apporttoamQit^ . 

(c) 8 East, 41S, Rex v. Upper Papworth InhabitaiASr 



(d) Ante, p. 76. 



e) See 1 Salk, 857, the Qoeen v, Kime. 



96 Repair cf Ways. [chap. vi. 

mas to Michaelmas^ he shall send one tvain, &:c. furnished accord- 
• ing to the custom of the country, with oxen> horses, &c. for the 
amending of the highways, on each day and at each place which 
the surveyor shall appoint, together with two able men with the 
wain, &c., and such shall be his quantum of duty if his lands^ 
Sec, do not exceed 50/. per annum (a). 

1. Occupier But the occupier of lands, &c. of the yearly value of 501. over 

of 50/. over and above the 50/. last mentioned ; and the occupier of lands of 

Sb^60?^k«t ^^^* annual value in any other parish, &c. besides that in which 

mentioned • ^® ™^7 reside ; and every one who does not keep a team, draughty 

S. Occupier or plough, but .occu|Hes lands, &c. of 50/. annual value in any 

of 60/. in parish, &c., shall send in like manner, and for the same number 

any other q£ days, one wain, &c. furnished with not less than three horses, 

^'occuDier ^fo^'^ ^^^ ^^ ^^^ Itorse, or two oxen and two horses, and two 

of 50/. not ^^ '"^^^ to ^^^^ wain, &c. ; and. in like manner for every 50/. 

keeping a annual value rei^ctively which every such person shall further 

*oam ; occupy. These wains, &c. are to be employed by the surveyor in 

1* "nf repairing the highways where the lands, &c. lie *. Next, if a 

horses • or P^i^son keep a team, &c., and perform duty in the parish, &c. 

S. Four ' where he resides, and do not occupy lands, &c. of 30/. annual 

oxen and value, he shall not be compellable to send more than one labourer 

one horse ; ^ith his team, &c. (6). 



or, 

8. Two oxen 



Mid r° Persons keeping one or more carts, and one or two horses, or 

horses. beasts of draught, not having a team, must perform the statute 
Two able duty with such carts, &c. for the like number of days, (six,) to- 
men with gether with one labourer for each cart ; or must pay for the kuids^ 
the above. ^^^ which they occupy according to a rate, (whicn will be men- 
Such as keep tioned presently,) at the option of the surveyor (c). The sur- 
f"^ tet^" veyor, however, may call upon any person liable to send a team^ 
duty or pay. ^^*> ^^^ ^^^ keeps a cart and three or more horses, to send such 
' cart, &c. to perform his statute duty as the surveyor may think 
convenient, where the employment for teams is of such a nature 
as that two horses may be sufficient for one cart, or where a stand- 
cart with one horse may be necessary. Every such stand-cart 
. and one horse is to be allowed by tne surveyor as half a team ; 
and every cart, with two horses, as two-thirds of a team. 
Should a waggon be found necessary for any particular business^ 
the surveyor may call for it. The penalty for not obeying these 
latter directions is such a sum as the duty so required shaJl bear 
in proportion to the forfeiture inflicted for every neglect in per- 
forming duty with a team, &c. (df). 

(a) 84 6. S. c. 74. s. 4. 

* It was said in an old case, that one Frere had eight plough-lands [a plough- 

. land was declared to be of 50/. per annum value by 7 & 8 Wm. S.] and that he 

ought to have found dght carts for six days. He had one thousand seven hundred 

acres of arable and pasture, and his having pasture was held not to protect him 

from the duty. Tho. Raym. 186. 8 K^ 617, Rex v. Freer, S. C 

(6)84 0.8.0.74.8.4. 

(c) Id. 8. 2. 

{d) ]d G. 8. e. 78. s. 86. 
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But the surveyor may not consider such teams^ &c. so useful Three able 
as labourers ; if so^ each person^ according to the notice sent him^ men if team 
must send three able men for every team so spared^ or pay 4*. 6(/. J* not want- 
in lieu thereof, at the surveyor's option. Such labourers must *°^' 
bring shovels, spades, picks, mattocks, and other useful tools, &c. 
The time during which this labour should be performed is fixed Time eight 
at eigkt hours for all the persons and carriages mentioned in the hours. 
act as liable to the statute duty. They may be also employed in 
getting and carrying materials from any other parish, &c. to be 
employed in the repair on which they are labouring. And if any Penalties on 
person sending a team-shall not send a sufficient labourer besides owner for 
the driver, (that is, where two persons are required,) or, if either "fg^ec^ of 
labourer or driver, or the driver of any cart, shall refuse to work " wrvan 
according to the surveyor's directions, or if any driver shall refuse 
to carry prc^r loads, the surveyor may discharge the team, carti 
or labourer, and recover from the owner of the team, &c. the for- 
feiture which he would have incurred by not sending a team (a). 

m 

The surveyor is to give a notice of at least four days to the Notice. 
persons required to perform duty, to be left at their houses or 
nsilal places of abode. This notice must specify the day, hour, 
and place, upon which each day's duty is called for. Such warn- Penalties oa 
ing having been given, any person bound to send a wain, &c. with defaulters. 
two men, shall, in de&ult of his so doing, or of his neglect other- 
wise to perform the duty required by the act, forfeit 10*. for 
^ery such neglect (6). 

Every person making default, by not sending one cart and man, 
shall forfeit 3*. ; by not sending a cart with two horses and one 
man, 6#. For not sending a labourer *, or not performing the 
labour at the time and place prescribed by the act, or not paying 
composition money, (as we shall see by and by,) 1j. 6rf. for every 
B^lect ; such forfeitures to be applied for the use of the high- 
way, &c. The surveyor is to demand the labour fairly and 
equsdly, without partiality ; and he should abate it in just pro« 
portions, when the whole duty is not required within the year. 
He is to proceed for the recovery of the aforesaid penalties with 
all convenient speed, so that they may be got in before he makes 
up his accounts (c). 

By subsequent statutes, defaulters who neglect or refuse to 
perform their statute duty in kind, after a regular summons 
fr-om the surveyor, shall forfeit twice the amount of the composi- 
tion duty in respect of such work, according to the rates fixed 

(a) 34 G. 3. c. 74.. s. 2. 

(6) 13 G. 3. c 78. s. 37. 

* So that one of the able bodied men must be a labourer, 

(c) 13 G. 3. c. 78. s. 37. 
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bjr this act ; and such persons inii8t> nevertheless^ perform the 
statute diity omitted^ either in the same or fc^owing jear. 

Such forfeitures and arrears of statute duty to b^. enforced^ 
and applied to the benefit of the highway or turnpike road to 
which the original neglected duty belonged^ by the surveyor. 
They are to be recovered in the same manner as other for- 
feitures ; and the statute duty may be enforced in other case8> 
under any provision of the acts in force upon that subject (a). 

If a conviction for the non-performance of statute duty be good 
upon the &ce of it^ it is a sufficient defence to an action of. trespass^ 
and the question of liability cannot be raised in that stage .^^he 
proceedings^ for that is matter of defence before the justices (fiy 

« ..■■'.■. 

Statute duty Persons liable to statute duty are^ however^ permitted to c^m- 
composition, pound. And this composition may be voluntary on their pa^, 
or may be compelled by the surveyor^ under the authority of jus- 
tices^ subject to the following provisicms. 

Si^rveyor For in all cases in which it shall be made to appear- to two^^r 

nay require more justices^ &c., by the surveyors of the highways or tui;npike 
^^ roads> that the maintenance oi the roads can be best carried on 

by this composition^ such surveyors may require it in that m^a-^ 
ner^ upon receiving an authority under the hands and seals of 
two justices for that purpose ; — such payment to be in li^ either 
of the whole or part of me statute duty. 

Two magistrates directed, that a compositicm should be paid in 
lieu of statute duty in kind ; and they made an adjudicaticm that 
the composition should be fixed at a certain rate, without ascer- 
taining how many days' statute duty would be necessary to put 
the road into repair. The surveyor was not examined upon oath 
as to the necessity of the composition. A sum so adjudicated was 
levied in a township by distress, and the levy* was holden ill^;al, 
for want of ascertaining the number of days as above (c). 

Where the composition is to be collected in several townships, 
it ought to appear on the jBeice of the authority that a composi- 
tion is advisable in lieu of statute duty {d). And Mr. Justice 
Bayley felt strongly inclined to think, that the composition 
should have been shewn, upon oath, to be advisable, befwe the 
magistrates (e). 

(o) 64 G. 8. c 109. s. 7. 

lb) 7 B. & C. 894v Fawcett v. FowUs. 

(c) 5 B. & A. 425. Stanley, Bart. v. Fidden. 

(d) Id. 4S6, by Bayley, J. 

(e) Id. 486. 



The JuatioeB'of die distiict shall fix such rates * as they shidl 
deem ressoaaUe, at their special sessimis for the highways, held 
in the week next after Michaelmas t yearly, as a composition in 
Heu of the teams, horsesj oxen, or labour, which such persons are 
boond, in the proportions now fixed by law, to provide and per- 
§am ; and the justices are authorized and required annually to 
make known such rates at the special sessions, due regard being 
bad to the actual wages of labour, and to the actuid rate of 
hiring teams, &c. in the parish, &c. where such composition is 
required. Such composition shall be paid in the same manner, 
wSihhl the same period, and subject to the same regulations as 
are now by law established for enforcing the payment of com- 
p06iti<»BS in lieu of statute duty, that is to say, as prescribed by 
the general highway act. The surveyor is required to take these 
compositions in fair and equal proportions where the whole of 
the cobiposhion may not be wanted, unless any one should prefer 
tb pay a composition for the whole of his statute duty according 
to the itttes fixed (a). 

V 

Further, all persons liable under any of the provisions of 34 Rate of 
G. 8. c 74, and 44 G. 3. c. 62. to contribute, Isj a payment of composition. 
money in lien of statute duty, shall contribute m lieu of each 
day's duty, ^/br every 20^. of the actual annual value of the lands, 
&e. which they may occupy in the parish, &c. where they reside, 
er in any other parish, &c. at the time of the assessment, a sum 
eqttal to one-^fifheth part qf the sum fixed by the justices aS above, 
as the composition for one day's labour of a cart, &c. furnished 
with two horses and three able men^ omitting any fractional part 
of that sum which may not amount to one farthing j: {hi). The 

* By this provision it becomes imperatwe on the justices to declare the rates, 
and therein it da&rs from 44 O. S. c. 52, which prescribed certain rates, both in 
eaie of an adjudication by justices, and also in default of their declaring a rate. 
That act seems to be virtually repealed, as far as r^ards statute duty composi- 
tioD» by the more recent regulations upon the subject above mentioned. 

The act of 44 G. S, is, however, not absolutely repealed, and we therefore have 
sutjoined the rates there directed. They are as follows : 

For each team, &c. each day, not more than \%8, nor less than Ss, 
Carts with two horses, or beasts of draught. • 85. ........ 8«. 

Carts irith one horse, or beast of draught • • 65. S«. 

These were the rates which the justices were bound to follow. Supposing that 
atuBf diould make no rate, the proportions were to be regulated thus ; 
For each team, &c. .,•••• &s. 
Carts with two horses, &c. 4s. 

Carts with one horse, &c. .. Ss. c. 59. s. 2. 

f The Michaelmas quarter sessions having been altered, it is declared, that the 
justices may do any act in their Michaelmas special sessions which they might 
have done in the special sessions directed to be holden in the week after the 
Michaelmas quarter sessions as they were originally fixed. 66 G. 3. c. 68. s. 6. 
But the statute which mentions a new time for holding the Michaelmas quarter 
sessions is only directory. 7 B. & C. 6, Roc v. Leicester Justices, 
(a) 64 G. 8. c. 109. s. 4. 

\ From one penny to three half-pence in the pound. 
(6) 64 G. 3. c. 109. s. 6. 

h2 
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persons alluded to are such as do not keep a team, &c.^ but 
occupy lands/ &c. under the value of 50/. in the parish where 
they reside; and also every person keeping a team, &c.^ and 
occupying lands^ &c. under 50/.^ in any other parish, &c. than 
that in which he lives (a), and, again^ ' persons liable to perform 
statute duty/ by sending teams and cattle in the manner directed 
by the statute prescribing the duty (hi), which we have already 
mentioned (c)* '^' 

Next, with respect to persons occupying lands of a higher 
value than 50/. annually in the parish, &c. where they live, or 
in any other parish, but less than 100/. per annum, shall contri- 
bute as much again as the occupier of lands under 50/. ; and so 
on progressively for every 20*. of actual annual value over and 
beyond every additional 50/. per annum. Such sums are to be 
paid in the same manner^ within the same period, and subject ta 
the same rules as are established by the general highway act for 
Persons enforcing the payment of composition in lieu of statute duty (d) *- 
keeping car- Next, every person keeping a coach, postchaise, chair, or other 
nages, &c. -^Y^^^ carriage, and not keeping a team, &c., nor occupying 50/. a 
year in the parish, &c. where he resides, shall pay to the surveyor 
for every horse drawing his carriage such sum as the justices may^ 
fix, under this act, as the composition for one day's work of a horse 
for each day's duty; or, he shall pay, at the surveyor's option, for 
every 20*. annual value of the lands, &c. he may occupy, a sum> 
equal to one-fiftieth part of the sum fixed by the justices as the 
composition for one day's labour of a cart, &c. furnished with 'three 
horses and two able men, omitting any fractional part of such 
sum which does not amount to one farthing. These sums are to 
be enforced in like manner as the other compositions already 
Ploughs but spoken of (e). Again, if a person shall keep a draught or plough, 
no carriages, and no carriage, he shall-pay one shilling to the surveyor for every 
horse, or pair of oxen, or neat cattle used therein for every day's 
duty ; or he shall pay in respect of the land, &c. which he 
occupies in the parish, &c. at the option of the surveyor (/*). 

Defaulters The compositions are to be paid at the usual time fixed for 

in payment receiving them, or within ten days afterwards ; or, in default of 
of composi- payment, the surveyor may apply to a justice for the limit or dia- 

(a) 84 G. 3. c. 74. s. 4. 

(b) 44 G. 3. c. 62. s. 2. 

(c) Ante, p. 96. 

(rf) 64 G. 3. c. 109. s. 6. 

* This statute differs again from 34 G. 3. c. 74, in prescribing one-iiflieth 
part of the rate upon every twenty shillings annual value instead of one penny in 
the pound, as directed by that act. The stat. of 34 G. 3. stands unrep^ed, but 
it is in some respects modified by this new provision, 

{e) 64 G. 3. c. 109. s. 6, and see 34 G. 3. c. 74. s. 2, and the last note, which 
applies to this section also*. 

(/) 13 G. 3. c. 78. s. 42. 
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trict^ who shall summon the party to appear at some special oi^ 
other petty sessions for the limits &c.j to show cause before two 
justices why he has refused to pay. If he do not appear, or if 
he appear, and do not satisfy the justices that he is poor, and an 
object deserving of relief, the money shall be levied by distress in 
the same manner as the forfeitures for not performing statute 
duty. But if such person shall be discharged on account of his 
poverty, he shall be relieved from the expenses attending the 
summons and appearance (a) *. 

Moreover, if any person who keeps a team, &c., but does not Persons not 
occupy to the value of 30/. annually in the parish of his residence, occupying ' 

but shall in part maintain his horses and beasts of draufi^ht used * ^'i. 

,^^ \c_iji_'T_-L •• annum, how 

in such team upon or from lands which he occupies in one or reliered. 

more adjacent parishes, the justices at some special sessions may 

mitigate and reduce the composition duty of such person as they* 

shall think proper (6). 

The surveyor is bound to give notice of the time of compound- Notice of 
ing, and this he must cause to be done on some Sunday in t»™efor 
•November in each year. Ten days' notice at least must be given p°™PO"°d- 
in the church or chapel of the parish, &c. ; or, if no church, &c., or 
if no service be performed therein, then at the most public place. 
The like notice must be repeated on the succeeding Sunday^ 
of the time and place for signifying an intention to compound, 
and' whoever, having so signified, shall pay the money at that 
tim6, or within one calendar month afterwards, shaU be dis.« 
charged from duty. No composition is allowable which is not 
paid within the time prescribed as above. The money received 
is to be laid out for the use of the highways. However, any new How new 
inhabitant or occupier may compound, if their occupation or resi- inhabitants 
dence commence after the appointed time, on condition of pay- ™*^5°™" 
ment within fourteen days after such occupation or residence. 
Half the duty may be compounded for by any tenant or occupier 
intending to quit possession within six calenoar months from the 
time fixed for the composition ; and the succeeding tenant may, 
in like manner, compound for half the duty, or perform it in 
kind. And if the surveyor should receive from any one a com- Equality of 
position for more duty than may be required from the other composi- 
inhabitants and occupiers, he must repay such extraordinary *^°°' 
composition so as to bring the duty generally to an equality (c). 

The surveyor is to pay a proportion of the composition money 
to the treasurer of the turnpike. Therefore, where there has 
been a composition for statute duty to be done on the turnpike 

(a) 34 G. S. c. 74. s. 4. 

* For the justices are empowered to exempt indigent persons from the payment 
of all such rates, assessments, or compositions. 34 G. 3. c. 74. 8. 5. 
(6) 1SG.3. c. 78. 8. 40r 
(c) Id. 8. 41. 
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road, tbe «iiiTeyor ief the highway^ of the paridi' where flnch 
eompoBition has been made, «hall pay to the treasom or surreyor 
of the turnpike a certain portion^ acccMrding to the number of 
days' duty to which such person compounding was liable on the 
tnrnpike road. The money so received shall be laid out on that 
part of the road which lies ^vithin the parish, &c. whence it was 
received, and not elsewhere. Should the surveyor flegleot or 
refuse this payment, within twenty days after he shall have 
received the same, upon demand of the treasurer or surveyor of 
the road, it shall be recovered against him by distress, in like 
manner as penalties, &o. are authorized to be levied undar the 
act (a). 

Lastly, it is observable, that the justices shall, if they shall 
deem it right, direct this statute duty to be performed in kind ; 
eo that there is an absolute discretionary power vested in eith^ 
the surveyor or the justices to enforce the performance of this 
burthen in either way, with certain exceptions to which we shall 
presently advert. So that^ if it ^all appear to the juifttices 
at their special sessions to be held in the week foliowing the 
Michaelmas quarter sessions, Gt at any other special or petty 
sessions held within the limits of any parish, &c., that from the 
directions giren as to the performance oi and compounding for 8ta<«> 
tute duty there may be a difficulty in procuring the necessary car^ 
riages, or a sufficient number of labourers for the repair, &c., 
without paying extravagantly for the same, the justices^ may 
direct the team duty, or so much of it as they shall think fit, to 
be performed in kind, within every such parish, &c. Except in 
respect of such teams as belong to persons not occupying land, 
&c. of 30/. annual value (6). 

The juistices may likewise order all such persons * as gain th^ 
living by daily labour, or such part of them as they shall think 
fit, to perform six days' labour upon the road in kind, either by 
themselves or other sufficient labourers, (should so many days' 
duty be required,) upon being paid the usual wages given to 
labourers in such parish, &c. {c) 

In case part only of such teams or labourers be wanting, the 
justices may order it in some given proportion, as one half, third, 
or fourth part ; and then the persons liable are to be selected by 
lot. For the surveyor shall, at a public vestry for the parish, 
&c., put the names of all the persons liable to send teams into 
one hat or box, and such as are liable to perform labour into 
another hat or box, and then some inhabitant present shall draw 
out such number from each as shall be equal to the proportion 

{a) 13 G. 3. c. 78. s. 44. 

(6) S4 G. 3. c. 74. B. 6. 

* That is, such as are liable to do)^.^ 

(c) 34 G. 3. c 74, s. 6, 
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ordered l^ tlpe joadoes. Such peraong shall perform the duty 
&r,tbe )peajr ia kuid* > Should there be a similar order in the next 
year, tbe j^as^es. drawn in the preceding shall not be put into the 

n^tfi er booaes^ And in every succeeding year^ such regulation shall Order of 

be obaerved by the surveyor, as to render the duty as equal as justice* «>»- 

possiUer < This wder supersedes the power of compoundii^, and ^^ ^ 

IS in jE^,oe until discharged or varied at siHue s.il sequent special ^mpound- 

seasppns to be held in the week next after the Michaelmas quarter ing while it 

tes^loBB{4)« lasts. 

B^l»4n order, to prevent inconvenience to inhabitants aa far as Time when 
possible, in the execution of this duty in kind, it is provided^ i^^ ^"^ ^ 
that the inhabitants of any parish, &c. may, at some vestry, or ^P^™""- 
publio meeting to be lield pursuant to this act *, appoint three 
oionth^i in ev»ry year, when no statute duty shsll be called for, 
•rr-pn^ HBOBtb in spring, to be called the seed months one month 
in; thi3, summer ^ the hay harvest, and one other month in the 
ffunnii^ forihe com harvest. But notice must be given to the 
Mi^c^ymrs of ^e highways and tumpke road, within three days 
lifter, iSFery:«uch meeting, and fourteen days at least before the 
bi^ginning of eadi month (6). 

Jt was contemplated by the legislature, that the statute-duty Statute 
mul ocnpposition might not prove sufficient ; and provision has duty com- 
ber made for such an event. And, consequently, if the surveyor pontion i»- 
apply to the justices at their general or quarter sessions, or at ' ^^ 
9pme qiecial sessions for the highways, ana if such justices be 
lolly satisfied, by proof upon oath, that the duty and money col- 
lected has been applied to the purposes of the act, or be fiilly 
satisfied, that the common highways, bridges, causeways, streets 
or pavement belonging to the parish, &c. are so far out of order 
that they cannot be sufficiently repaired, cleaned, &c. by the usual 
means, they may order an equal assessment upon all occupiers of 
lands, j&c. witmn the parish, &c. ; and it may be collected and 
allowed in such manner as the justices at such sessions may ap- 
point. The money raised is to be applied towards repairs, and 
accounted for according to the directions of the magistrates from 
time to time, as need shall require (c). 

Notice of such application, however, must be previously given Notice. 
at the church, &c. on some Sunday preceding such quarter or 
special sessions, or, if the place be extra-parochial, to some of 

(a) 84 G. S. c. 7i. 8. 6. 

• Which means : — 1. Public notice of the day, liour, and place, on the Sunday 
preceding. 2. Notice in writing fixed on the door of the church, &c. or most 
public pUce if no church, &c. and specifying the purpose of the meeting. S. 
Meeting not to be held until five days after the notice* 13 G. S. c. 78. s. 67. 

(6) 18 G. S. c. 78. s. 48. 

(c) Id. s. 45. 
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the principal residents, a week at least before the sessions (a). 
But such assessment must not exceed ^d. in the pound, of the 
yearly value of such lands, &c. (6). 

It having been found by experience, that these assessments 
were not sufficient to answer the purposes intended, an additional 
assessment was directed by a subsequent statute to be applied for 
by the surveyor at the sessions, as before mentioned. The jus- 
tices to be fully satisfied of the inadequacy of the means em- 
ployed for repair at the time of the application. The assessments 
to be levied and collected in the same manner as is directed by 
13 Geo. III. (c). Notice of this latter application must be first 
proved before the justices, on the oath of the surveyor, to have 
been given at the church, &c., on two Sundays preceding the 
general or quarter sessions, or special sessions for the highways; or 
in townships or places where there are no churches or chapels, to 
have been stuck up, in writing, in two or more conspicuous places 
within such township, &c., one week at least before the sessions ; 
or, such notice must be proved to have been given in extra-pa- 
rochial places, in writing, to some of the principal residents there, 
a week at least before the sessions, so that any person liable to the 
assessment may have an opportunity of stating it before the jus- 
tices {dy Such additional assessment must not exceed 1^. Qif. 
in the pound, (e). The last assessment, we have shewn, is to 
be levied in the same manner as the former, and the course is, 
that persons refusing or neglecting to pay, shall be distrained 
upon by the surveyor, or other person authorized under the hand 
and seal of one justice having jurisdiction, the overplus to be 
rendered back to the owner, after deducting the charges of the 
distress. In default of distress, the offender may be sent to gaol 
till he pay the assessment, and the costs incurred by the neglect 
or refusal {f). 

Statute duty and composition are prescribed by the Turnpike 
as well as the Highway Acts. 

First, it is declared generally, that all persons liable by law 
to do statute work, or to repair a turnpike road, shall remain so 
chargeable. Two or more justices of the county where the road 
is, are required, upon application by any three trustees or com- 
missioners, or their clerk or surveyor, to adjudge and determine 
yearly the proportion of the statute work to be done upon the 
road by the inhabitants of the respective parishes through which 
the road may lead, and also, what proportion of the money re- 

(fl) IS G. S. c. 78. s. 46. 
lb) Id. s. 46. 

(c) 64 G. S. c. 109. s. 1. 

(d) Id. s. 2. 

(e) Id. s. 3. 

(/) 18 G. S. c 73. s. 68. 



CHAP. VI.]] Repair of Ways* 105 

cdved by tbe surveyors of highways^ as composition money, 
shall be paid by them to the trustees, &c. or their treasurer (a). 

In furtherance of this arrangement, the surveyor of the high" Lists of per- 
ways for every parish, &c. shall, upon order in writing from the »om liaWe. 
justices, (such order being applied for by any three or more 
trustees, &c.,-or their clerk or surveyor, and delivered to the sur- 
veyor, and left at his last or usual place of abode,) bring andde* 
liver Tvithin ten days to the turnpike surveyor, at his place of 
abodcf, true and perfect lists in writing of the names of the several 
persons who may be liable to do statute work * in that year 
within the parisn, &c. or liable to a payment by way of compo- 
sition. The nature of the work, whether with teams, draughts, 
or otherwise, must be distinguished, together with the amount 
of the respective sums to be paid. Such lists are to be made 
conformably vtdth the direction of any statute for the repair of 
highways, and may be made in the form specified in the schedule 
to this act t. 

' The lists being received, it becomes the duty of the turnpike Notice. 
surveyor to advertise the surveyor of highways of the time of 
laying such lists before the justices, for the purpose of apportioning 
duty. The lists shall then at the due time be so laid before the ma- Adjudica- 
gistrates by the turnpike surveyor, in the presence of the highway tion of jut* 
surveyor, (if he attend,) and the justices shall appoint so many ^**'* 
perscms out of the lists to do statute duty as they may think 
reasonable, and such work shall be done at the times appointed 
by tbe trustees, &c. or their surveyor. And then also, the jus-* 
tices shall direct the composition money to be paid over as above 
mentioned, in such proportion and at such times as they shall 
think fit (b). 

' Persons neglecting or refusing to do the W(Mrk, after notice in Penalty on 
writing left at their last or usual place of abode for that purpose de&ulters. 
by the road surveyor, shall be liable to the same penalties as are 
in force for the repair of the public highways, for every day of 
de&ult by themselves, or by their labourers, teams, &c. (c) Idle or 
n^ligent labourers or carters, being found so by the surveyor of 
the road, may be removed or dismissed by such surveyor ; and in 
that case, every such person X shall be subject and liable to the 
respective forfeitures and payments aforesaid, as if he had ne-* 

(a) 4 6. 4. c 95. s. 80. 

* It has been holden, that where trustees turned a turnpike road into a parish 
where it did not run before, the inhabitants of such parish were not bound to do 
statute work. 1 Sir Wm. Black. 63, Wheeler v. Cooper. 

f Vide the act. 

(6) 4 Geo. 4. c. 95. s. 80. and see ante, p. 94. 

(c) Ibid. 

I Which means, by analogy, to the highway act, -the nuuler of such persortt or 
the party required to do or furnish the statute ioork, whether nmiter or labout^. 
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gjected «r raluted t» oamety (« iii(& team or draught had 2u>t been 
sent ta work on any part of such road» Suieh. forfeitures to be 
paid to the treasurer of the trustees^ and applied towards the 
amendment of the road (a). 

.' A refusal or wilful neglect on the part of the highway sar« 
veyor to . deliver the lists^ or the wslfuUy giving in of fal«e and 
imperfect lists, or the re^sal or neglect to cellect or pay over 
the composition moaey^ are offences' which incur a pei^ty not 
exceeding 10/. The fine is to be levied by a distress waniant 
under the hands and seals of two justices ior the county^ &c. 
where the road is situate (6). Should there be no highway sur- 
veyor^ the churchwardens and overseers of the poor are to de- 
liver the lists with the like notice as has been already mentioned^ 
and in default of there being churchwarden!^ &c., any inhabitant 
may be required to perform this duty by an order in writing as 
aiKwe stated. (c). 

• ■ ' » 
The trustees^ &c. may compound with any person^ body politic 

or corporate, and also with any surveyor of highways witlun the 
line of road, for a certain sum by the year or otherwise^ as the 
trustees^ &c shall think reasonable, in lieu of the whole or any 
part of the statute work, such composition money to be applied 
for the purposes of the rood. The surveyor of highways is to be 
reimbursed in like manner as in the case of buying materials for 
the repairing of any other highway (<f). Snch composition 
money is to be paid at such time and manner as shall be agreed 
en at the entering into the composition (e). 

If 

But if the condition of the road should be such> as to repair 
and revenue, that the statute duty may be dispensed with in the 
whole or in part, and employed more advantageously for the be- 
nefit of other highways witnin the parish, &c. the justices may, 
upon application of the highway surveyor, or of any two inha« 
bitants of any parish, &c. at any special sessions, summon be- 
fore them the clerk and surveyor of any turnpike road within 
the parish, &c. or place alleged to be in the situation described. 
Such persons so summoned must produce a state of the revenues 
and debt of the road, and the justices shall inquire into the state 
of repair both of the road, and of the other highways, and if the 
justices shall be of opinion that such duty may be dispensed 
with without endangering the securities for the monies advanced 
upon the credit of the tolls, and that such duty is wanted else- 

(a) 4 G. 4. c. 95. s. 80. 
\b) Ibid. 

(c) 4 G. 4. c. 95. s. 81. As to the schedule^ see 4 G. 4. c. 95. s. 77. 
{d) 3 G. 4. c. 126. s. 103. That is, by an assessment under 13 G. 3. c. 78. 
9^4 so and 46, and 54 -p, 3. ^ 109. s. 3. and see post, in this chapter. 
ie) 4 G. 4. c 05. s. 82. 



vfheatey 9k abinre mefi^oiiedy they may order th^ duty so dispeiued 
with to be performed eidier wholly or in part upon the oth^ 
highway^ &c. under the direction of the surveyor of highways, 
and during such time as they shall think reasoiuible (a). 

The gaming materials for the reparation of waysj is the next Miteritli 
subject which follows^ and very ample powers for this purpose for repair, 
hxT^ been vested in the surveyors of highways and turnpike ^^^ *° ^ 
roads, by acts of the legislature. Thus, it is declared by the ^^ 
highway fictj that the surveyor may take as much of the rub- 
bish or refuse stones of quarries within the parish^ &c.> as he 
may judge to be necessary fcnr the amendment of the highways 
without leave of the owner of such quarries^ except such as may 
be taken by the turnpike surveyor (6). 

Bat the surveyor may not dig or get sUme in the quarry with« Stones from 
out the owner's licence. He may search for, dig, and take gra- ^"^Jfrfes. 
vel, sand, chalk, stone, or other materials for repair, in any waste Gravel, 
land or commcm ground, river ot brook within the parish, &&, "*^ **^ 
or in any oth^ parish, &c., where such materials are likely to be 
found, in case he have not sufficient within his own parish, 
and leave ihifficient for the use of the other parish. But the Nepre- 
^onrse of the river must not be diverted or interrupted, nor must judice to 
any building, highway, or ford be damaged; and such surveyor ^^tno««^ 
may not dig or get the same from any river or brook within the 
distance of one hundred feet above or below any bridge, mx 
within the like distance of any dam or weir. The surveyor, 
moreover, may gather stones lying on any lands or grounds mthr* 
in the parish, &c., for repair, without making any satisfaction. 
But satis&ction must be made for any damage done to the grounds Damage. 
4>f any person in consequence of carrying away such materials, and 
the stones last mentioned must not be gathered without the con- 
aent of the occupier, or a licence from a justice, after having sum- 
mened such occupier, and heard his reasons for refusing his consent, 
if he appear and give any (c). Nor may the surveyor take any Nor from 
atones firom the beach of the sea, where it is private property (rf). ^ ^ 
Should there not be sufficient materials in the waste lands, &c. the ^ * 
surveyor may go into the several and inclosed lands within the pa- Surveyor 
rish to get materials, or, by licence from two justices at a special ™^y 8° on 
sessions, within any other parish adjoining the highway, should it ^"^ *^ 
appear to such justices that sufficient materials are not to be had 
within the surveyor's parish, or in the wastelands, S^c, of the ad" 
jacent parish, and if it should also appear that a sufficient quantity 
of materials will be left for the use of the other parish, &c. Always Not being a 
provided, that he may not go upon a garden, yard, avenue to a garden, &c 
house, lawn, park, paddock, or enclosed plantation. He may 



(a) 3 G. 4. e. 186. s. 109. 

(6) 13 G. 3. c. 78. s. »7. 

(c) IWd. 

(c/) Id. s. 28. 
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carry' any such materials as he thinks fit^ making such satisfaction 
for damage as shall be agreed on between him and the owner^ occu- 
pier^ or other person interested in the premises^ and with the 
approbation of two or more substantial inhabitants of the pa- 
rish^ &c. The justices of the limit to settle the matter in case 

Burnt clay, these last cannot agree. Should the surveyor be in want of 
burnt clay^ he may dig clay in such places as he is authorized to 
dig chalk or gravel, and may diy the same upon the adjoining 
landsj and he may burn it upon any waste lands, &c. ; and carry 
it like other materials upon making satisfaction for any damages 
within inclosed lands, where such clay may be placed or carried. 

Consent of If the owner, nevertheless, of any such inclosed lands should ^ 
have occasion for any such materials lying there for the repair 
of any highway, or of other roads or ways upon his estate, or which 
he shall be under an obligation to repair, and shall advertise the 
surveyor that he apprehends that there will not be enough for 
his own use, the surveyor may not then take the materials 
without the o^vner's consent, or an order of two justices, thfe 
owner or his steward or agent being first summoned and heard. 
The justices to exercise a discretion in the whole matter (a). 



owners* 
when ne- 
cessary. 



Survcyot 
buying 
materials, 
how to be 
rambursed^ 



Supposing that the materials required cannot be found in the 
places above mentioned, the surveyor may be obliged to buy ma<* 
terials, and make recompence to the owner of the land from 
whence he gets them. In order to be reimbursed his outlay in 
this matter, he must apply to the justices at special sessions *> 
and make oath of the sum he has bona fide laid out, or which 
•will be required. The justices then, or any two, &c., by warrant 
under their hands and seals, shall cause an equal assessment to 
be made upon all occupiers of lands, tenements, woods, tithes^ 
and hereditaments within the parish, &c., where the money has 
been or is to be expended. The collection to be levied by such 
person, and in such manner as the justices at those sessions shall 
direct, and the money to be employed and accounted for ac- 
cording to the order of the aforesaid magistrates (6). The assess- 
ment to be levied, as we have already mentioned in a former 
page(c), but it may not exceed 1*. 9d. in the pound, in one year, 
of the yearly value of the lands, &c., assessed (d) t. 

Contracting The surveyor may contract for labour when the proportion of 

for carrying statute duty is insufficient for the getting and carrying away of 
away mate- 

"*^*' (o) 18 G. 8. c. 78. s. 29. See the case of Boyfield v. Porter, 13 East, 200, 

post, in the next chapter. 

* The reimbursement must have been made 9t the special sessions under the 
old law. Rex v. Islington, Comb. 285. 

(b) 18 G. 8. c. 78. s. 80. 

(c) P. 104. 

(d) 54 G. 8. c. 109. s^ 8. and see s< 1. which speaks of all the assessments of 
the General Highway Act. 

f It was 6d. in the pound by 18 G. 8. c. 78. c. SO. and by the 46th section of 
the same statute, 9d, in the pound. p 
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the materials. He must call a meeting for the'pnrpose^ and con* 
tract in the presence of his assistant if he have one. Ten days' 
notice of the meeting must be given in writing by fixing it on 
the door of the churchy &c.^ or most public pl^ce in the parish^ 
&c., which notice must specify the work to be done^ and the 
time and place for letting it. A fine of 10/.^ and incapacity to 
act again as a surveyor salaried under the act^ are the pu« 
nishments to be inflicted on any surveyor who may have any 
share, directly or indirectly, in such a contract on account of the 
highways, bridges, &c., under his care or management, or who 
may, on his own account, let any team to hire, or sell or dispose 
of any timber, stone, or other materials to be used in such re- 
pair, unless he first obtain a licence in writing from a justice of 
the limit to sell such materials, or let any such team to hire (a). 

The time for removing materials for the use of any parish. Materials in 

&c., other than that wherein the same are found, is restrained be- °^«' ^"u^ 

tween the 1st of April and the 1st of November, or in the winter r*u!fj^ 
season, during hard frost (6). 

We have already shewn, that satisfiEiction is to be made in case 
of any damage done to private property ; it is observable, further, 
that surveyors are to repair, as soon as possible, any mischief they 
may happen to occasion. Thus, if in searching for sravel. Sic, or Surveyor to 
other materials, any pit or hole be made in any lands or grounds, fence offpita, 
rivers or brooks, wherein such materials shall be found, the sur- ^°^®*» *^' 
veyor, or other person, must cause it to be immediately Jhnced off," 
and the fence to be supported and repaired, while the pit or hole re- 
mains open. Should no materials be found, he shall^ within three 
days after the opening of such pit or hole, cause it to be forthwith 
filled up, levelled, and covered with the turf or clod which was 
dug out. When materials shall be found, and sufficient have been 
procured, he must cause the place to be filled up, sloped down, or 
fenced off, within fourteen days, and so continued. Every sur- 
veyor, on his coming into ofiace, shall cause all pits and holes 
then open, and not Bkely to be further useful, to be filled up or 
sloped down. And should they be likely to be further useful, he 
must secure them by posts, rails, or other fences, to prevent ac- 
cidents to persons or cattle. 

The penalties for neglecting these directions, are, 10^. for every Penalties on 
defietult in filling up, sloping down, or fencing off the pits or surveyor for 
holes ; a further penalty, not exceeding 10/., nor less than 40s., "^^^^t, 
for neglecting to fence off such pits or holes, or to slope them 
down, for the space of six days after notice received from a jus- 
tice, or from the owner or occupier of such several groimds, river, or 
brook^ or from any person having a right of common within such 

(a) 18 G. a c. 78. 5. 50. 



(a) 13 G. & c. 
(6) Id. s. 38, 
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cmnmon or wast^ lands, such neglect imd nodoe being first poroTed 
upon oath before one or more jufttioes. The justices ta deter- 
mine and adjudge the forfeiture^ which is to lie laid out in fen- 
cing off^ fillii^ up^ or sloping down the pits en* holes, atid towards 
the repair of the roads in the parish, &c., as the said jntftlee or 
justices shall direct, and to be levied^ like other forfeitures un- 
der the act, by distress (a). 

Moreover, if any one, contrary to the direction of tbe act, 
shall dig, or cause to be dug, materials for the highways, where- 
by any bridge, mill, building, dam, highway, ford> mines, or* tin 
works may be damaged or endangered, the ofiender incun a ^r- 
feiture of a sum not exceeding 5/. nor less th^ 20^., aft the dis- 
cretion of the court or justices before whom the com|ikunt is 
made (6). 

The course to be pursued by the surveyors of the turnpike, in 
respect of getting materials, is very similar to the hig^wwp' re- 
gulations. They may take materials from any common river or 
brook, (not being within fifty yards of any bridge, dam> wetr or 
jetty,) or from any waste or common, where the road is in the 
parish or in any one adjoining ; — they may do this without pay-' 
ment, or being deemed trespassers. But they must fill up 'die 
pits or quarries, level the ground, or slope the banks, and rail 
and fence off such pits> &c., so that the same may not be danger- 
ous to any persons or cattle *, and if the materials be carried 
over any inclosed grounds, they must in that case make eompen-* 
sation for damages. As in the case of highways, the turnpike 
surveyor may enter upon inclosed grounds for the purpose of 
getting materials, provided he do not meddle with any garden, 
yard, park, paddock, planted walk or avenue to any nouse, or 
any piece of ground planted and set apart as a nursery for trees. 
But he must in this last case make or tender satisfeu^n for 
the materials t, and for the damage done, either where the mate- 
rials are dug from, or where they are carried over, as the trus- 
tees, &c., may think reasonable. And further, they may land 
on and carry through any inclosed lands, not bein^ garden, &c., 
or through any waste lands, — stone or other materials^for repair, 
or for the building or repairing of toll-houses, from any river, 

(a) ISG.S. c. 78.S.81. 

\h) Id. s. S3. 

* With scarcely any variation, there is the same provision in a subsequent 
section, for filling up pits, &c. as in the highway act, only that the penalty in the 
first instance by the turnpike is 20«. instead of lOi. for every* default. 3 G. 4. c. 
126. s. 99. 

f A recent act supposes the case of such materials being of no valuer and de- 
clares that the trustees shall not be required to pay more for materials than such 
sum as it shall appear to the two justices that such materials could be sold for in 
case the trustees had not taken them. The justices to assess the damages done in 
the lands only, in case they may be of opinion that such materials could not be sold 
or disposed of before the taking of them. 7 & 8 G. 4. c. 24. s. Id. 
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gtreai9air4M; ttttuil in any piuish, &c«> wherd the road is,. or adjoin- 
ing paiwK) &o*> paying or tendering for the damage according to 
the aiseretiqn of the trustees, &c. Should there be any differ- 
ence between the trustees, surveyors, &c, and these owners or 
occupies, any two or more justices for the county, &c., wherein 
the place, whence the materials have been taken is situate, shall 
settle the matter, and adjudge the costs attending the hearing, 
upon ten days' notice in writing given by either party to the 
ewer.(«)* 

. . IBiefore these materials are taken £rom private lands, notice 
mvst be given jn writing signed b^ the surveyor, to the respective 
owners or occapier8> or Teft at their houses, or last or usual places 
^f sbodcy in order that such persons may appear before any two 
or more justices for the county, &c., from whence the materials 
are intended to be taken, to shew cause why such materials 
fthooid iHYt be so had* If the party should attend, and should 
not. shew sufficient cause, the surveyor or other person will be an- 
thoriMd by the justices to take the materials at such time as the 
magistrates shall see proper ; and should the owner, &c., not ap^ 
pear, by himself or his agent, the justices may, upcm proof on oath 
of ihe service of notice, make sudi order as they may think right 
notwithstanding (6). 

- JU.is observable, th&t fuller powers are awarded by the tutn- 
^pi&e act for entering upon inclosed lands, inasmuch as the sur- 
Tsgror is not bound to make it appear before the justices, that 
ha dannot get sufficient materials from the waste lands, &c., as 
prescribed by the highway act*. 

Moreover, the trustees, &c., are empowered to contract and Purchase of 
agree for the purchase or demise of lands for the purpose of dig- lands. 
ging stone, &c., for repair, and subsequently to sell the land so 
bought, by public auction or tender, so that such contract or 
agreement be not compulsory on any person who may be unwill- 
ing to enter into it (c). A penalty of 5/. is inflicted upon any Penalty for 
person who shall take away any materials got for repair of taking ma- 
the road, or any materials dug, &c., from any quarry opened for *®"a^ 
the purpose of getting such materials, before the surveyor of the 
road, and the workmen employed shall discontinue working 
therein for six weeks, always excepting the owner or occupier of 
private grounds, and persons authorized by such owner or occu- 
pier to get materials in such quarry for his own private uses, and 
not for sale (<Q. 

(a) 8 G. 4 c. 126. s. 97. 
(6) Id.s.98. 

* For want of shewing this» orders of sessions were quashed as late as the year 
1767. 1 Burr. 877, Rex v. Manning, 
(c) 8 G. 4. c 126. s. 100. 
(</) Id. 8. 101. 
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Lands for '■ Laods^ maf \M4jfxbKkni&irerJikriif0k ^>nf0p(iiiMeilk§^f<k^ nuNpd 

repositories, riobi:' > ' .i** ir •• J;. ;. ■ V. v.: mi .-l .. ■'.•.] (n* -.U«vi mt yjifb^i 

Any pieca^)! laikd not ext^ee^ng' in 'snyimie^^iioe Miia^^dfttii'. 

sqiiai«y<on the sides of the road> tnaybetfacis piiTchfll8ed<<oi^-rtait^ 

ea as a repository for stone, gravel, &Ci; Two 'ju^iees^ni&iri itel 

county, &e^ where the land is, to settle any disp«tte ^efewoeiutlU^t 

owners, and the trustees, &c., and also to decide on the necessity 

or propriety of taking the land. Such settlemenli^l^ btd^'tnlJ^e 

upon notice, &e., and in like manner as is direot^'WM^^'^^i^ 

. to- the getting of materials for the repair of th« rO^^^I' ^l^b 

ther, tke trustees, &c, may purchase or rent Ibf^the^i^ {)^VpiMF^ 

ai^ pieee of land within ten miles of the ^iIloys^f<fifJi^^^,i^ 

wil^ tiie consent of the owner or proprietor, 'So aS'ti>a^%lile^'^^i§l&i^^ 

do^not exceed in the whole half an acre (6). > '^^^ (r) ^^^^ 
... * . !• >. • J f) iii dVddsi JJiw 

Surveyor Sunreyers are absolutely prohibited fran aMy Mitl»lbOt#^ fiSfiin 

not to be terials, tools, &c. on their own account, or fi-om letting any 

concerned ^^^^^ ^^ ^g j^^ ^.j^^ highway act, only the pen«aty»i&i»§i. ^isiAd 

in contracts. ^^,|0^^^ ^^^ ^^ y^j^j^^ ^^^ ^^^ justices is peffittitted ^i«iW>'fel^i^ 

piic^' r^ulaticms. But the further punishment pifm^imit^hf&i^ 

hi^way act of future incapacity to act as a t^urVeJ^' JA^^liOfM 

added (c). ■' ^^» y^niiatft 

Compensa- • * Stlms payable under any turnpike act by the order Of ju^^i^^s^^ 

tion roo?Q^» conpensatioa or satisfaction for any materials or eostsy rir-for'ifc^ 

how levied, dii^age; spoil, or injury of any kind whatsoever done b^ ^im« 

trustees, &c, shall, if not paid within ten days after a dein&ii^M''^ 

writing from the clerk to the trustees, &c., or their treasurer, |n 

Sursuance of the order of justices, and in which demand the ^« 
^r of justices, or of the justice, shall be stated, be levited 'and^ 
recovered by distress and sale of the trustees* goods, or thoate-^^ 
tlteir treasurer under a warrant from Such justices. The judiid^ ' 
ai^ required to grant this warrant under their hands and seals, U{k)ii' 
application of the parties entitled to receive the money. ShdiiM^ ^ 
any overplus remain after payment of the compensation, and of 
thig coist^ of the hearing, and of the distress and sale, it must be 
returned on demand to the trustees, &c. or their treasurer. The 
treasurer is empowered to retain his own damages and expences 
in consequence of the warrant, out of any monies which come into 
his<ihainds by virtue of any turnpike act (d). 

Canal com* Finally, the proprietors, or t^he trustees of the proprietors of 
panics may any canal, rail- way, or tram-road, on which any materials, for th^ 

(«) S G. 4. c 126. s. lOS, and see ante, p. Ill, s. 97, of the statute. 

(6) 4 G. -4,0^96. a. 66. ^ ^; 

(c) Id. s. 45, and see ante, p. 109. 13 G. S, c. 78« s. 50, anda» to trusteei^ ■ ^ 
who are forbidden to do the like, post, Ch. VJ»I..>> .■■., .^ , . ' J <* i 

(d) 4 G. 4. c. 95. s. 71. • .') 
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repdr of tump&e roads^ may be conveyed^ are authoriised to lower tbcir 
reduce tbe tolls imposed by any act of parliament on the carriage ^^ ^^^ 
of such materials so carried^ and to appoint lower tolls, as they ^[!^V*^ 
shall think proper. All such reduced tolls shall be collected and re- 
covered by the same persons and means, and by the same powers^ 
provisions, and forfeitures, as the original tolls might have been 
taken^ in case there should not have been any reduction (a). 

It was very early held, that clergymen were not privileged Persons 
from contributing to the repairs of the highways (6). An in- 5^*°^ *° 
doBure act directed, that all great tithes should be extinguished, ^P"^«g«* 
that the commissioners should ascertain the net value of the 
tithes^ and fix a fair clear annual rent per acre in lieu of them. 
It was held, that the rector was liable to the repair of the high- 
ways {c\ But express words of exemption from rates and taxes 
wiU relieve him from such a burthen ; and so it has been ruled 
more than once in the case of an assessment to the poor-rate. 

It was held also, that the king's moneyers were not exempt from 
this diarge {d) ; although they pleaded their exemption under the 
king's letters patent, by which the lands which were chargeable 
to send men were exempted, for this grant took place before the 
making of the statutes which required duty (e). ' A particular 
township, however, or particular persons, may be exempted by 
act of parliament (J*). And no seijeant, corpotal, or drummer 
of the militia, nor any private man, from the time of his inrol- 
ment until his discharge, shall be compelled to perform any 
highway duty, commonly called, statute work (g). 

' It may not be amiss to insert shortly in this place some of the Exemptiont 
decided cases of exemptions from paving rates. Houses built on ^^^ paving 
land embanked from the Thames, pursuant to 7 G^« 3, were held ^^^ 
exempt from rates under 11 G. 3, for clearing the vaults and 
sewers of London (A). So also were the respective apartments 
of the Masters in Chancery in Southampton Buildings (t). 

Under the Foundling Hospital paving act (k) the landlord of 

(a) 8 G. 4. c 126. s. lOS. 

h) I Ventr. 273, Webb v. Batchelour. 2 Lev. 189, S. C. 8 Keb. 476, 

S.C. 

(c) 5 B. & C. 702, Rex v. Lacy, and see 1 B.'& C. 485, Rex v. Dayrell, and 
other Justices of Bucks. 

(ti) Comb. 10, Brent v. Whitcbcock. ^ 

(e) 8 Mod. 96, Brett v. Wbitcbot, S. C. as note {d), 

(/) 2 Term Rep. 106. 

Ig) 42 G. 8. c 90. 8. 174. 

(A) 4 Term Rep. 4, Eddington v. Borman. And see 8 B. & C 64^ Rex v. 
London Gas Light Company, where it was held, that such land was also exempt 
from poor rates. 

(0 8 B. & P. 129, Holford ▼. Copeland. 

[k) 84 G. 8. c^ 96. ^ 

I 
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a newly built house was lield not liable to be rated before tke 
octcupation of the thOH8e(a)« Und^ a; local aol for li^tiog, 
watching^ &c^ the. streets o£ a township^ the rates were imposed 
on the tenants and ^occupiers of nie8saa^8> houses> warehouses^ 
shops> cdilars^ vaults^ stables^ coaohhousesi brewhouses and «tber 
buildings^ gardens, or garden ground* and other tenementain the 
township. It was held, that the trunks, pipes, &c. of a water 
company did not constitute a tenement within the act^ and so 
were not rateable (6). And, again, upon another ocoflisioiii it was 
determined, that the owner of markets which were k^)t in ^ the 
streets and were regulated by the same act, and in which articles 
were exposed for sale by persons who paid a oonsideratioa rf «r «o 
doing, but had no stalls fixed in the ground^ was not ther«acapier 
of a tenement within the act (c). r 






At a meeting of commissioners under a local aot> it WM.cle* 
termined to rsuse a sum not exceeding 1380/. for tha poor, (asbd 
not exceeding 500Z. for paving the streets. 7?ha aot did ao|t 
require that separate rates should be raised for thepeortand^lor 
the highways. Further, they directed, that the sum -of ISOOi. 
should be raised by a rate of elevenpence in the {>oiit]di and the 
sum of 500/. by a rate of threepence. If the rates had been xsel- 
lected on the whole rental of the parish, they would have pv^ 
duced less than 1800/., but the poor rate would have raised iaore 
than 1300/. It was held, that both these resolutions were gotifd^ 
the first, as having fixed the smaller sum necessary to be raised «; 
the second, as the act did not require the poor and highway laties 
to be severed ((/). 

The owner of stables in the parish of Marylebone, raited by the 
colonel of a troop of horse for the use of the troop, and by the 
king's authority, was held liable under the Maryiebone parish 
act(e). 

Householders are not exempted from the scavengers' rate (J^. 

Repair of t'rivate ways are to be repaired by the village or hamlet^ or 

prirate sometimes by a particular person (g). But strictly speaking, 

ways. ways which lead over another man's grounds are private ways, and 

these, according to the general principle of law, "are repairable by 
the person or persons who enjoy the privilege of using them, the 
burtnen being imposed upon those who participate in the benefit. 
So that, where a person granted a right of way over his land to 

(a) 4 Taunt. 636, Mayor ▼. Knowler. 

\b) 1 B. & C. 680, Rex v. Manchester Water-works Company. 

(c) 2 B. & C. 226, Rex v. Morley, bart 

Id) 7 B. & C. S14, Cortis v. Kent Water-works Company. 

le) 4i Term Rep. 6, Eckersall v. Briggs. 

(/) 1 Salk. 856, Rex y. Newington ^habitants. 

(g) 1 Ventr. 189, per Holt, C. J. 8 Salk. 182. 
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aaothef, the grantee at commdn law was bound to repair (a). 
Bmi the grantcM* may be^ and^^ indeed, frequently is chargeable 
with this duty, either by express agreement or prescription (b). 
He may bind himself, ct there may be evidence that he, and all 
those whose estate he has in the land where the way is situate, 
have been accustomed to keep it in a state of repair (c). 

- " Hie parish have no concern with private roads^ and it has, there- 
fiirey hecn ludden^ that commissioners under an enclosure act, pos- 
sess no power of directing inhabitants at large to maintain private 
wttyrset out by them. Where, therefore^ a road was awarded to 
<be a private way for the use of several owners of land in C, and 
h was ordered of commissioners^ that aU roads> whether public 
or private, should be repaired like public highways, the court 
were quite clear that an indictment could not be supported 
•agaittlt the parish, for they derived no benefit from the inclosore, 
MM faad no allotment under it. The words in the act, that '* the 
)privlrte roads should be repaired by such person, &c., and in such 
maimer as the commissioners should direct," were held to mean, 
•iliidi'^)diisons as were interested in the enclosure. Judgment was 
gtteiBi for the defendants, the inhabitants (d)» So, where com- 
MMoners under an enclosure act set out a private road and 
4rave-way for the benefit of nine parishes, and directed that six 
of these parishes should maintain it, (the local act declaring, that 
M private roads to be set out should be repaired at the expence 
.df flU or any of the persons interested in the same to be en- 
elosed^ and as the commissioners should direct,^ the court asked 
the prosecutor's counsel, when the case was called on for argu- 
ment, how it could be contended, that the non-repair of such a 
road was an indictable ofifence, it being only a private road. 
The counsel answered, that this non-repair was a disobedience of 
a public statute, and therefore the subject of an indictment ; 
and, that as it appeared by the special verdict that no less than 
250 persons were liable to the repair of the road, the difiiculty 
of suing so many was almost insuperable. But the court gave 
judgment for the defendants ; they said^ that many public acts 
passed which regulated private rights, without there being any 
remedy by indictment for the infringement of such, that even if 
it were true that no remedy by action existed, the consequence 
would not follow that an indictment could be supported, but 
that in truth the parties injured had another legal remedy (e). 

(a) S Cru. Dig. 115. 

(6) IHd. 

(c) See DougL 748, 9. 1 Saund. S28, (a). See post, Ch. IX. on Pleading. 

{d) 6 Term Rep. 20, Rex y. Cottingbam Inhabitants. 

(e) 8 Term Rq>. 634, Rex v. Richards and others. 
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Section I. — Of the Improvement of Waifs.[ ' '^ ^ 1 1 t j 
Section II,— Of the Management of therrt.' '^ ' '"'•''' 

Section I, — Of the Improvement of Ways, 

The improvement of ways^ as far as relates to the r^9iTiSftk^mksi 
has just been discussed at large. Various , other usefiil'^w^^njlti 
ments and alterations are, however, accomplished fi^^oa -fiwi^j^ 
time by the respective persons who have power for t^atipmrpfiMtiJ 
and of these we propose to treat in the present secti0^^ ,^\rvmun 

Firsts as to the widening^ diverting, and turning of hi^^;[;^|(^'* 
It is a general rule, that surveyors must make every publjiff<^i^j 
way leading to any market town, twenty feet wide at tl^e, le^^; 
and every public horse- way or drift- way, eight feet Tfide £|t<]^l^ 
least, if the ground between the fences inclosing the ss^ine ;H^i 
admit of such enlargement (a). More enlarged powers ifor th^ 
purpose are given by the next section of the act. For i^ny tvro^ 
or more justices of the county, &c, may order highways tQ.J^x; 
widened and enlarged within their respective jurisdictions, if ifti 
shall appear to them upon view that such roads are not offSulrrt 
ficient breadth, and may be conveniently widened, ordiverteiiy 
and turned, if they cannot be widened, and made commodious fcH^,, 
travellers without diverting and turning them. Such way8> 
however, must not exceed thirty feet in breadth after the enlarge- 
ment, and no house or building shall be pulled down, nor l^e 
ground of any garden, park, paddock, court, or yard taken away. 

Satisfaction must, nevertheless, be made to the owners or occu- 
piers of land for ground which is taken for such purposes of im- 
provement, whether they be private persons, or bodies politic or 
corporate, and whether seised or possessed of, or interested in their 
own right in such ground, or in trust for others. The surveyor is tp 
make an agreement for the purchase of the ground under the di- 
rection of the magistrates, and for the making of new ditches and 
fences. The next provision is, in case these persons or corpora- 
tions should not be found, or should refuse to treat, or to take the 
recompence offered them by the surveyor. The justices at any 
general quarter-sessions for the limit where the ground is, may 



(a) 18 G. S. c. 78. s. 16. 



./ 
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then impannel a jury of twelve disinterested men out of the persons 
returned to serve as jurymen at the sessions. But prior to this^ 
there must.be a certificate in writing signed by the justices who 
made the view, and fourteen days' notice must, besides, be given 
by the surveyor to such owner^ &c. or to the guardian, trustee, 
clerk, or agent of such owner, &c. signifying the intention of ap- 
plyilig tq the scissions. That being done, the jury impanneUed 
shall^ upon their oaths, assess the damages, but not at more than 
forty years' purchase of the clear yearly value of the ground, to- 
gether with a recompence for the making of new ditches and 
fences on the aides of the road^ and also satisfaction to any 
person^ &e. otherwise injured by the proposed alteration. 

Then, upon payment or tender of the money so assessed, or Land 
leavk^ it In the hands of the clerk of the peace, for the use of ^^n to 
iAie^mvitkefi^ Src. in case the parties cannot be found, or shall re- ^ » P"Wic 
fu^'to accepit it, the interest in the soil shall be divested out of ^ '^^' 
th«fetli t^MDd'the ground shall be taken to be a highway. Mines, 
faiinerals, add fossils Ipng underneath which may be got without 
breaking the surface of the way, are saved to the owner (a). 
1%(A^ ii^%)rt "not be money sufficient for the above purposes in 
thb^fitihds'Of the surveyor, and, in such case, the two justices 
wto'ini^e the view, in case of agreement, or the sessions, if after 
vf^idit^ s^rall order an equal assessment upon all the occupiers of 
l^^idls, '&tii.^ in the respective parishes, &c. where the highways 
'maf be, and direct the money to be paid as they shall re- 
8^<tetiv^ appoint. The money so raised shall be employed and 
afeootiiited for to such justices or to the sessions, for purchasing 
tke land required, and making the ditches, &c. together with sa- 
tislfiietion as above stated. Such assessment,, if not paid within 
t^ days after demand shall be levied by the surveyor under the 
(Kfd^r of such justices or of the sessionst, but it may not exceed 
Oif. in the pound (b). 

The costs of these proceedings are* regulated by the act ; for Costs of 
if the jury give their verdict for more money than has been of- these pro- 
fered by the surveyor before the application to the sessions, such feedings. 
surveyor must bear the costs, ana pay them, either out of the 
mcmies in his hands, or the assessments to be levied, but if the 
jury shall give a verdict for no more, or for less, then the persons, 
&c. who have refused to accept the recompence must defray the 
exjpences (c). 

(a) See the provision as to timber, ante, p. 37. 

« Lunds, tenements, woods, tithes, and hereditaments. 
- f According to s. 68 of the act. * 

n) 13 G; 8. c. 78. s. 16. 

(c) Id. 8. 18. Where trustees were authorized to improve public streets, and 
sen waste lands to defray the expences of so doing, and to use tlie money as they 
should think fit for the purposes of the act, it was held that the defendant, a 
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T^t mode of adjudging damages where a footway is direrted' 
is as follows. If it he (uverted through the land belonging tid) 
the same person who owned the land through which the md Sxit- 
way lay^ it shall be deemed an exchange^ and no satisfaction 
made^ unless the land used for the new footway be of greate^ 
length and value than that used for the old. If the footway 
should not be turned through the lands belonging to the sam^ 
person^ then the damage occ^ioned by the old footway to t&e 
lands through which it lay sludl be adjudged by two indifiiq^t 
persons^ (should the parties interested not agree in adjusting .the 
same^) the one to be named by the owner of the land^ Qhat i^ 
the land to be used for the new way^^ the other by the two yoia^ 
tices. Should the nominees not agree> some third person to be 
chosen by them shall adjudge it^ and his determination shall be 
final. The money at wluch the damages are assessed^ is to be ap- 
plied in making satis£Eu;tion to the owner of the land through 
which the new footway is to be made (a). 

It was once contended^ that this power of widening highways 
did not extend to roads repairable by private persons rcttiione 
tenurce. Certain surveyors^ aUeging that a road^ which two jus- 
tices had upon view ordered to be widened^ was not repairable by 
the parish^ but by private persons^ refused to obey such order, 
and were consequently indicted. But the court considered, that 
there could not exist a doubts but that the person before liable 
ratione tenuroe, would be still liable in thb proportion he for- 
merly was. And judgment was given for the crown upon de- 
murrer to the plea of the defendants (6). 

Turning The next circumstance attending the turning of highways 

highways which we shall notice h, where the alteration by diverting is 

with consent made with the cofisent of the owner; and, in that case, the order 

of owner. ^ ^ made at the special sessions. Whether it be a public 

highway, bridleway, or footway, any two or more justices, if upon 

view it shall appear to them, that it may be diverted so as to oe- 

come nearer, or more commodious, may divert, turn, and stop it 

up by order at some special sessions. They may sell the old 

way, and purchase ground for the new, subject, however, to 

the exceptions and conditions in all respects which are above 

mentioned in the case of turning highways (c) ; and subject also 

io the consent, under hand and seal, of the owner of the land 

through which it is proposed to make the new line of road (d). 

The notices required upon this occasion have been mentioned in 

trustee, was not authorized to expend the money in the opposition of a bill in 
parliament which, if successful, would defeat the act under which he receiTed the 
money. S Chit. 610, Edwards v. Wilson. 

(a) IS 6. 3. c. 78. s. 21. 

(6) Cowp. 64p8» Rex v. Balme and others. 

(c) Ante, p. 115. 

(d) 55 G. S. c. 68. s. %, 
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the c^^yt<^ oa ^GbitiBgaishmeut (a)^ together with the appeal^ 
aiid Qtj^l^, p^0Ge^iing99. by teasot of an ord^r o^ this nature (b). 
l^^liisirnientioneaprovisions superseded the nineteenth section 
of t)i:e l^jCx. IIL c. 7u, the greater part of which' was repealed 
by t](i|Eq!n> and they were introduced for the purposes of giving 
moi:^/irufdic notice of orders concerning the oiverting and stop- 
jnng a{!hi^wap> &c. for the fecilitating of appeals^ and for the 
jpgre ea^ abolitioin of unnecessary ways. 



" ;i 



: Pa^ of the nineteenth section enacted^ that highways which 
^ad biGieii turned for more than twelve months^ and acquiesced in> 
t^ fiqa/omdnf which no suit or prosecution had been com- 
]iie)[|9e4.jshoald be thenceforth public high way s> if another high- 
ipnj. were ssiade in lieu thereof. 

, Tim clause was held to be retrospective onLj, and is^ now> 
therefore^ no longer called into operation; and^ consequently^ 
the whole section may be laid out of our consideration^ except as 
^ i^^^^ds such roads as were made before the passing of the 
13 wo. IIL; upon which questions are not likely again to arise. 
The c^urt^ moreover^ held in the case alluded to^ that the statute 
34 Geo. III. c. 74. 8. 7* <lid not extend the clause in question (c). 

We have seen (d), that notices of special sessions must be served 
on the justices of the division in the case of extinguishing ways. 
It is omy necessary to remark here^ that the same rule prevails 
in the case of diverting and turning them. 

It must appear on the &ce of the order^ that a sufficient assent Consent of 
has been given by the owner of the land. So that where it appeared agent insuf- 
upon an enrolment of an order for diverting^ that E. W. for her* ficicnt 
aelf^ and T, B, solicitor for W. S. Qthe owner^ gave their assent^ 
under hand and seal^ it was holden> that no valid agreement had 
been executed by the owner(e). Further^ the consent must be given 
by the owner of the estate at the time of making the order> so 
that where it stated an assent by T. J. in his life-time^ and that 
the justices had received evidence of such assent^ the order was 
holden bad^ because it did not appear that T. 'J. was alive (f). 
There must not be any material variance between the order and 
the form prescribed by the act of Parliament. Where, there- 
fore^ the act directed, that the length and breadth of the new 
way should be set out, but that description was omitted in the 

(a) Ante^ p. 62. 

(6) Ante, p. 62, &c. 

(c) 8 Tenn Rep. 1S3, Waite v. Smith. And see Delane*s Highway Laws, 
p. 9, note. 

(rf) Ante, p. 64. 

It) 1 B. & C. 622, Rex v. Kent Justices. S D. & R. 6, Rex v. Crewe. 
Semb. S. C. 

(/) 1 B. & C. 21, Rex Y. Kirk. 



oorder^ the cx>urt ^uasbed it»#>fd heM^ tted the par^ mf^%^Wipii^^ 
concluded by the appeals but mi^t take advantage of ttocibj^ 
ti<Hi as a deteoce to an aotioii<o{i^e8pea8 (a). So,.again> tiie bfttep^ 
should state In what parish the wi^ia situate (6)i > / ; • j 

Widening^ The trustees, &C. may make, divert, shorten, ¥aryv ftbier> aiodt 
diverting, improve the course or path of any road under their maaagament,* 
^e roadik' tendering and making satis&ction where they come iipon.|urivite< 
grounds, but without satisfaction where they go throi^krwaato 
knds. Sic, so as that such road shall not exceed sixty feet in widAi; < 
and also foot-paths, causeways, bridges, arches, banks^ eul:veit8^ 
ditches, drains, and fences on the line of the road. Imordeb tb& 
do this, the trustees, &c. their surv^or and workmen nkay^ntearr 
upon the lands aforesaid, where the improvement. en tsaoh rdad,^ 
path, &c. is to be made, with or without carts or carriagea, abd 
also upon any adjoining grounds, to stake out the eameiaeoiM'ding' 
to their discretion, without being deemed trespassers,. or ben^i 
subject to any fine, &c. for so doing. Any person puliingrum* 
removing, or destroying any stakes or other maarka used for tn^ 
purposes aforesaid, is to forfeit a sum not exoeeding 5L for every > 
offence (c). . > 

«■ 1 . ■ . .. 
Road nun- If the turnpike road be ruinous, the trustees, &c. may canaeti^ . 
ous. road to be made through the adjoining grounds (provided they cId> 

not meddle with houses, yards, gardens, parks, paddocks, planted 
walks or avenues to any house, or any inclosed ground plant- • 
ed and set apart as nurseries for trees) io be used general^ aa»af 
public highway while the old road is repairing or widening^ and'^^ 
till it be convenient for passengers and carriages to pass along it. 
They are to make a reasonable recompenoe to the owner or oot- 
cupier according to their discretion, and should any differesee 
anse, any two justices for the county wherein the grounds are 
may determine the matter, fourteen days' notice in writing being 
jH'eviously given by one party to the other ((/). As soon as the 
road is diverted or turned, and the new road made, it shall be in 
lieu of the old road, and subject to all the provisions of the legia*- 
lature concerning the old road : it shall in effect be deemed a hi^- 
way, and shall be repaired as such (e). 

Buying For these improvements, trustees are invested with the power 

(a) 1 East, 64, Davison v. Gill. See 6 B. & C. 640, Rex v. Kenyon. See 
S D. & R. 86, Rex v. Casson, wliere there is a quaere whether the order need 
state the names of the owners. It certainly is more safe and proper that it 
should* 

(6) See 6 B. & C. 640, Rex v. Kenyon. 

(c) 9 G. 4. c. 77. s. 9, under the words in a local act, " improve or alter the 
course or path of the road," it was held, that trustees might lower hills, and raise 
hollows. 2 B. & C. 70S, Boulton v. Crowther. 

fd) SG. 4. c. 126.8. 111. 

[e) Id. 8. 88. 
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offfimhfm^^dsif t ikfld ^ 'didllite^f^ibj^j^inMdieff politfe, lands for 
oimj«|«Mi<ir»odiegiat6/ ooqxmttMms ^AggtegAte ot sxAfc, tenants iinprov&- 
^Utfiejitoui tail>'£a8ltaiidi^ giiard]iMM> tilisteed^ feoffees in tnut; ]^^|^ 
oommittees^ exeoiutms^: administrator^ and all persons whomso- 
ever are empowered to contract^ not only on behalf of themselves^ 
tbor hekiM^QT SQceeasoTA, but albo on the bdialf of reversioners^ 
r0naiiMkff«flDcn> or persons in expectaney^ ceflui que trusts^ whe- 
ther; £B|neB poverty infaBt8> or issne nnbom^ lanatics> idiots^ or 
other '/pmons; Femes covert^ seised or interested in their own 
ridUli'uidali. others are declared competent to contract for the 
fS^'jot'SBit-mldahedxm, <or for damages sustained in consequence 
oft tli^^alterations« These parties may sell and convey by con- 
ve^aBce> kase and release^ or bargain and sale^ all or any snch 
ItiMfi ienemcntSi hereditaments^ and premises for such purposes^ 
fliiidsuclLCOOtvacIs shall be good without fine or recovery^ and a- 
qsmj^eto bar to all estates tail> and other estates^ rights^ titles^ 
tEiial4 and interests whatsoever^ and such persons are declared to 
bcriindsiniiified for whatever they may do in pursuance of the 
adtXa)^: iBhould the parties interested neglect or refuse to treat What to be 
ciftoeniingiiach sale, or satisfaction^ notice in writing* must be <^Df i^ . 
left at their houses^ or with the principal officer of corporations, ' P*"^*^ *•" 
&c.^ or at the house of the tenant in possession of the lands in ^'^^ 
qoeatiom* If no attention be paid to this notice for thirty days, 
orif die parties n^lect or refuse to treat, or do not agree, or by 
ilaatoii of absence be prevented from treating, then the trustees, 
&BtL ahall cause the matter to be enquired into by a jury of twelve 
indiffBrcnt men of the county, &c. where the premises lie. The 
thnteeay &c. are required to stmimon and call before such jury, 
aild:ezsmine on oath all persons whom it may be thought proper 
te^zamine (the trustees to administer the oath) and l^ ordering 
ai i e w tut otherwise, the trustees may use all lawful means fin* 
^information of themselves and the jury. The sum being as^ 
aetsed, the trustees, &c. shall order pajrment to the ovmer, &c., 
according to the inquisition. The verdict, or inquisition and 
judgment, order and determination, is to be final and conclu^ve 
on all persons whomsoever, whether absent or present, whether 
under disabilititior not. The trustees. Sec, are to issue their war- 
rant in writing to the sheriff of the county in order to the sum- 
moning and returning of the jury, commanding him to summon, 
impcmnel, and return twenty-four indifferent persons qualified to 
serve upon juries, and to appear before such trustees, &c., at the 
time and place mentioned in the warrant. Such sheriff, by him- 
self or deputy, is to act accordingly ; and then the trustees, &c, 
are to cause twelve persons to be sworn out of the pannel, or such 
as shall appear upon the summons ; and these shall be a jury for 

(a) 8 G. 4. «. 186. 8. 84. 

* This notice is the foundation of the wliole proceedings, and, if no notice be 
given, the trustees have no jurisdiction. See 7 Term*Kep. 368, Rex y. Bag- 
sbaw. 4Burr.«2U. 
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the purposes aforesaid* In defonlt of a suffident number of. yn" 
rymen^ the sheriff or his deputy maj return t^^ye other iadif'^ 
ferent persons of the standers-Dy> or iA such as can he^ speedily 
procured to attend the service. Ail persons to hare thetr lawf«u 
challenges, but not to the array. The trustees, &c. are!moireoY(St 
empowered to fine the sheriff, deputy, or bailiff, or agent, if rh^ 
make defoult ; and also, such as being summoned aid letilraed 
on the jury do not appear without sufficient excuse, or, who \ap*> 
pearinff, refuse to be swom> or, who> being sworn, refuse to gtwe 
or shafi not give a verdict, or in any other manner wilfully^ nfi? 
gleet their duty contrary to the true intent and meaning of the 
act. A fine may be also imposed as aftaresaid upon toy peison 
required to give evidence, wno may neglect or refuse to- appear 
without sufficient excuse, or appearing, may refuse to be sworn 
and examined or to give evidence. Provided, that no fine on maf 
sheriff, deputy, bailiff, or agent, be more thou 10^, ncnr moiie 
than 5/. on any other person (a). 

Ezpencet of The provision regarding the costs is very sinular to that in the 
jury and highway act. If the jury find a larger sum as a recompenoethan 
witnesses. ^^ trustees have offered before the summoning of the jury, they 
must bear the expences generally, which the treasurer is to pay 
out of monies in nis hands, or which he may receive by virti^« of 
the act. Such costs are to be settled by some disinterested magis- 
trate of the county, &c. wherever the dispute may have arisen, 
who is authorized to make an order on the treasurer for pay- 
ment. If the jury find no more, or less money as a recompenois, 
&c. then the expences must lie on those with whom ^e contro- 
versy has been carried on. Such last-mentioned costs are also to be 
ascertained by a disinterested justice, and deducted from the mo- 
ney assessed as money advanced to the use of the person entitled 
to receive the compensation. The payment or tender of the re- 
sidue is to be deemed a payment or tender of the whole sum,, or 
otherwise, such costs, shoiud they exceed the damages, may, if 
not paid upon demand, be recovered by distress, or the party 
Proviso for may be imprisoned if there be no sufficient distress (6). Always 
absence. provided, that if by absence, any person should have been pre- 
vented from treating, the trustees, &c. must bear the costs in 
manner aforesaid (c). However, although the trustees may not 
meddle with buildings, &c.* (and they are restrained from doing 
so upon the diverting or turning of any turnpike road,) and may 
not deviate over any inclosed grounds more than 100 yards from 
the line or course of the road without the consent in writing of 
the owner or proprietor, or persons authorized to act on his be- 
half, yet with such consent they may make use of all those de- 

(a) 8 6. 4. c. 126. s. 85. 

(6) See the clause for recovery of peBalties» s. 141 of the same act* 

(c) SG. 4. c. 126. S. 67. 

* The same property is exempted as in 3 G. 4. c. 126. s. Ill* 
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sttrjj^oni •fnpfopeii^; 'Riefefiire' all bodies 'poHti^ &c.* on 
hiiuii of themael^tes and others^ iv^ethef in levemon, &c. t; 
and all femes covert seised in tlidr own riffht> iec may give 
MMisent in writing to the trustees^ for tlie pnUmg down of build- 
iag^ making demtions> or making use of gardens^ ^c.^ they may 
efailirai5t aM convey> and their eontracts and ccmveyances shall be 
gn&di >&c. in like manner as we have already stated in a former 
pf|ge/(tf). PMvided^ that nothing contained in the enactment 
mnr 'before us shall be construed to alter any former turnpike 

*tl$goD;the alteiing of an old^ or the making of a new road Truttect to 
IJuroi^li private grounds^ or across any public or pivate foot- f^<^ ^^^ 
wvf, or npen the taking away of any fence for widening and im- 
proving the road^ such trustees^ &c. shall have proper quickset 
nedges planted^ or have proper fences or walls made on both sides 
of the newly made road^ or on the side whence the fence has been 
removed^ with sufficient ditches^ and sufficient posts and rails or 
etiier fence on both sides of such quickset heqge to protect its 
growth^ so as effectually to guard and fence off the adjoming lands 
firom trespass or injury by horses^ asses^ cattle^ sheep^ or swine. 
They must also make proper gates> stiles^ posts^ bridges, and 
arolies where necessary^ out of such road into the lands adjoining^ 
and must keep the fences so to be made in good order and repair 
for $ve years from the time of making or setting up the fences^ 
unless there be an agreement on the part of the owners or pro- 
prietors of such lands to keep the fences in repair from an earlier 
period for that time (c). 

The monies agreed for or assessed as we have above mentioned^ What is to 

are to be paid from funds in the hands of the trustees^ &c. or out be done with 

. of the tolls granted for making and repairing the road, or from *^® ^^^ 

the monies borrowed on the credit thereof, to the persons enti- ^ jecom- 

tled Xs or their agents, or into the Bank of England, under the pence for 

circumstances we shall presently relate. Then, upon such pay- lands pur- 

ment, and after thirty days* notice thereof given to the parties, chased, ^ 

« As in 3 G. 4. c. 126. s. 84. 

f As before. 

a) P. 120. 

6) 4 G. 4. c. 95. s. 65. As to signifying assent to turnpike bills by affidsrit, 
post, p. 127. 

(c) 4 G. 4. c. 95. s. 66. 

I By a recent act, this money is to be paid to mortgagees, where the lands 
taken are mortgaged. It is to be pud to the mortgagee, his executors, admilii- 
strators, or assigns, upon application made in writing to the trustees or their clerk, 
and signed by the mortgagee, his executors, &c. Suidi sum is to be in discharge of 
the principal money, or part of it, and an acknowledgment of the receipt is to be made 
by indorsement on the mortgage deed, signed in the presence of one or more wit- 
nesses by tile mortgagee, &c. Such indorsement is to be a sufficient cBschaige to 
tke trustees and mortgagor for so much as is expressed thereon. 7 & 8 G. 4. c. 
84. 8. 7. 
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or their agents^ o^ left at .jbheir usual- placie^ of ,9b9<)ay i^Kjl^. 
tenant in possession of the lands, &c in questioni^uoh )ai»d#,t^f](f; 
shall be rested in the trustees^ &;&> and may be taken ;a^, .ii^w^ 
for the purposes of the act ; and the sale of such lands>.&G» fM!k 
be laid into and made part of the road as the truste!eii> ^, sj^#Ht. 
direct^ and shall be repaired by them in the same manner a9:t9l9^ 
other part of the road under toeir management ; and all 'pa|i:if^ 
shall be divested of all right and title to such lands, &c. («i)l>'riL^b 

■ ' ■": -nn'n) 

Compensa- Should the compensation money be due to any body p^l^f^ 

^ ™mS ^'^T^'^^®* 0^ collegiate, corporation aggregate or sole, infant,, fjiirj 

dueto par- ^^^^^> tenant for life, or in tail, general or i^jedal, feoffe^.iUi^aiTjHSltT 

ticular bo- guardian, committee, trustee, feme covert, or other incapacitated 

die8» inavU person, and should the same exceed 20(^. it must 'her p8d4^i)$Sto 

duaby &c» ' the Bank of England with all convenient speed, in the namojUMil 

with the privity of the accountant-general of the Ooiirt 4)ijff JSkt*: 

chequer, and placed to his account, exparte the trustees ^ for. ^e^irl 

ecuting the act *, pursuant to the method prescribed by 1 . Gt^. lYyy', 

intituled, " An act for the better seciuring the monies and eff»^» 

paid into the court of Exchequer at Westminsterj cu aoo(piuntio|{[ 

the suitors. Sec*" ; and to the genersd orders of that ocwt, ..$Bdi 

without fee or reward. Such money may be applied uiidev-l^o 

direction of that court (to be signified by an order,' made>UQ0ii4t 

Eetition to be preferred in a summary way by the peison wbel Mfoul^ C 
ave been entitled to the rents or profits of the said^lsd^d^jc Sff^^a 
in the purchase of the land tax, or towards the dischai^^iii^t 
such debt, incumbrances, &c. as the court shall auth(»i^eiobe^pl4fbii 
affecting such lands, or aifecting other lands, &c., standing '«9etH<> 
tied therewith to the same or the like uses, intents, or purposes. 
^^ . Or, where the money shall not be so applied, then the same' slttU-be 
laid out with the like approbation of the court in the purehaBO of , 
other lands, &c which shall be conveyed, and settled to, for, and::; 
upon such and the like uses, &c., and in the same manner as tfae^ 

(a) 3 G. 4. c. 126. s. 86, and see ante, p. 65. In the case of a person entU ■: 
tied to the money not being forthcoming, there appears to be a distinction between 
the highway ai^d turnpike laws in this, namely, that by the enactments of tiie 
former, as soon as the mon^ is paid to the clerk of the peace, the land becomes 
dii^ested out of the party, though he be not found : whereas, under the turn(nkQ 
law^ a notice of thirty days must be given generally to the parties, or their agents^ ' 
or ^kftat tl^r places of abode, or with the tenant in possession, before the land 
can be so appropriated. To be sure, a case could hardly arise in which the usual 
retidende of a party not to be found would not be known, or where there would 1>e 
no tenant in possession, but the provisions of the highway act seem to be the most 
coQcIuiva 

*« That if, the act of 8 G. 4^ c. 126, which is pat^ially repealed by the statute 
uqder consideration. This latter act defines the acceptation in which divers words > 
are to be taken through the tumjuke acts. The word ** trustees,** is to extend 
to all Ae trustees tmder any turnpike act, that is, all the acts to which the general 
acts extend. " Person,** one or more persons of either sex. ** County,** to in- 
clude riding or division. ** Parish,** to include ward, district^ hamlet, township» 
or place. 8 G. 4. c. 24. s. 19. 
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k^i4S2i«.^«^eA'std(^'^ttled Ihnit^/'o^ such of those uses 
ti§^^t^f^ih^>rm^Jt¥](!^ or settlement shall be 

^ftMtii^-^'uilVtikerihined/ sittd camble of taking effect. In the 
M^ iAiA&,'^1Ad: utftii sttch puithase shall be made> the money 
sittil^ oo^'appiiM^n to the courts be invested by otder of the 
lo^^y^tf tM thi^ per eeiit. consok^^ the name of 

l^i^ filecckliltsuit-geii^Tai. And until such stock shall be or- 
deredCl^ <fa<e ecmrt to be sold for the purposes aforesaid^ the divi- 
dends and annual produce of the stock shall be paid from time to 
ts^^^ dkter of tne courts to such as would have been entitled 
to^4he^¥i»]tti and profits of the lands^ &c. so hereby directed to be 
pibl^6Miin^;'iii <^8e such settlement or purchase were made (a). 

< '-iSkoiiiildl the sum under the aforesaid circumstances^ an^ be- Sum vndor 
lii^n^topersctos under such disabilities, be less than 200/1, 200^ but 
ama^b^eSOU then the same shall, at the option of the person »^^*^ 
fbf tfa&'tim(ffbdiig entitled to the rents and profits of the lands, 
SgHy^rhi- faiB guardians or committee, to be signified in writing 
itiii^tMr respective hands, be ^aid into the Bank of England 
iir>tlii^4M)e^ntant-general's name as above, in order to be applied 
t^ilhe 1^ purposes ; or otherwise it shall be psiid, at the like 
cpClbAy'^ta' tw^ trustees nominated by the party who has made 
tlief<0]^oti> and approved of by the trustees of the road, who 
iiliW^ttdM^ the lands, &c., (such nomination and approbation to be 
fSff^ed hk writing,) so that the principal money, together with 
t^^ifidends and interest arising thereon, may be applied as 
hJMAht^ore directed, so far as the case may be applicable, with- 
ont^lr ftfpvc/bation of the Court of Exchequer (b), 

vShonld, however, the sum be under 20/., the same may be ap^ Sum under 
pKedto the use of the corporation or person entitled to the rents ^^'* 
afid profits of the lands, as the trustees taking such lands may 
thank fit, or in case of infiatncy, idiotcy, or lunacy, then of the 
guardian or committee, to and for the use and benefit of the per- 
sons respectively entitled (c). 

The next clause relates to cases where the title to the land is 
not dear, or where the payment cannot be satisfactorily arranged. 
For if any corporation or person should refuse to accept the 
compensation offered, or should not be able to make a good title 
to the pemises to the satisfiatction of the trustees, or if the party 
entitled cannot be found, or be known or discovered, the trustees 
may order the money to be paid into the Bank of England in ' 
the name and with the privity of the accountant-general of the 
CSourt of Exchequer, to be placed to his account to the credit of 
the parties interested in the said lands, &c., subject to the order 

(a) 8 G. 4. c. 24. s. 9. 
(6) Id. 8. 10. • 
(c) Id. 8. 11. 
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of that court. Upon the application of any dan^ant hf moC$Mi 
or petition^ the court is empowered^ in a summary way of ^ro- 
ce^ng or otherwise^ as the coort shall see fit^ to <^rder such i^ii^ 
ney to be invested in the funds, and to order distribution or ^ay* 
ment of the dividends according to the estates, titles, or intends 
of the claimants, and to make such other order as they may think 
reasonable. The cashier of the Bank who receives the money is to 
give a receipt for it, specifying for i^iiiat and for whose lis^ the 
same was received (a). 

Person in Should any question, nevertheless, arise concemii^ the title 

^""il^^" to the lands, or the stock purchased with the compensation mo- 

^^^ ney, or to the dividends and interest of such stock, the person^ in 

^^ possession of the lands at the time of the purchase, and mBi i» 

claim under him shall be deemed lawfully entitled until the'bon* 

trary be shewn to the Court of Exchequer ; and the stdck iM 

dividends shall be applied and disposed of accordingly, unless it 

be made appear to the court, that the possession has been wrdtigiFuL 

and that some other person iftay have been lawfully entitted' to 

the same (6). 

Trustees to It is further declared, that where the mcmey paid into court 
pay convey- jn consequence of the disability of the corporation or person en- 
wice in cer- ^j|jg^ jg applied to the purchase' of other lands, to be settled to 
the like uses, the court may order the expences of such pur- 
chases, or so much thereof as they shall think reasonable, ttti' 
gether with the necessary costs of obtaining the order, to be 
paid by the trustees taking the lands, &c., who shall from time 
to time pay such sums for such purposes as the court may di- 
rect (c). 



be sold. 



Land not The next provision which claims our attention is, in cases where 

wanted to the trustees, &c., have purchased, or have become possessed of 
ground which they find they do not want for the purposes of the 
road ; on which occasions they are authorized to sell and dispose 
of it. The first offer is to be made to the persons from wnom 
they have purchased the land in question, or to such as have 
lands adjoming, and then, should those persons refuse, or not 
agree, (except as &r as regards the price,) upon an affidavit sworn 
before a master extraordinary in Chancery, or a justice for the 
county, &c., where the ground is situate, (such persons being au- 
thorized by this act to take the affidavit,) by some person no 
way interested in the ground, and stating the offer ana the re- 
fusal, such affidavit shall be sufficient evidence in all courts that 
the offer has been made, or not agreed to. If the disagreement, 

(a) 8 6. 4. c. S4. s. 12. 
(6) Id. s. IS. 
(c) Id. s. 14. 
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hm^y^^'h^^J ^ ^ price^ it jihill be ascertained by "^ jury> in 
tiios^in^ jaaiini^ as in the ease of the disputed value of prenuses 
tsl^sn- under the act (a)> and the expences of the hearing shall 
hA bome as in the case of such purchsses by the trustees^ &c.^ 
vfuiaiu^ mutandis* The money arising from the sale of the 
gBennd is to ba applied by the trustees^ &c,, to the purposes of the 
a0 for. maintaining and repairing the road; but the purchasers 
avf ntuli to be answerable for any misapplication or non-applica*- 
tion of the money. The conveyances are to be made to the pur- 
diasers in the same manner as in the case of purchases of lands 
fayrtrostees^ aa has been before mentioned (6). 

.. 4Xlf$^es And conveyances of any lands^ &c, to be sold by the Salestobeat 
troft^es^i &c.^ shall be made at their expence> and expressed ac- the expense 
jpl99;di»g«tp a partiottlar fonn> which will be found in the Appen- o^ trustees. 



.f t\ 



. r.A^there is a similar provision in cases where trustees, &c.> 
I^^Q^p^tSOssessed of any tenements or hereditaments which are 
useless or not necessary for the purposes of the road (d). 

Ckude posts and graduated stones are to be erected in high- Direction 
TOySv,', posts Md 

ttOOCi. 

. For this purpose, and in order to feicilitate the convenience of 
IjjraveAers^ where several highways meet, the justices, at some 
gfedfil sessions held for the purposes of the act, shall issue their • 
preeept to the surveyor for any parish, township or place, where 
several lughways meet, and where there may not be any pro- 
per or sufficient direction-post or stone, requiring him to cause a 
stone or post with inscriptions thereon to be forthwith erected or 
$j:ed in the most convenient place where such ways meet. The 
names of the next market town or towns or other considerable 
^aoes to which the highways lead must be painted on each side in 
laxg^ I^ble letters. Furtner, graduated stones or posts denoting 
tlie deptii of the water in the deepest part of such highways as 
are subject to deep or dangerous floods must be placed under the 
like authority at the several approaches or entrances to the same, 
ither witn such direction-posts or stones as the justices shall 
judge necessary for the guiding of travellers in the best and safest 
through such floods or waters. The surveyor is to be reim- 
IniTsed his expences in erecting such posts or stones out of such mo- 
nies as he may receive by virtue of the act ; but if he neglect to 
4>bey the precept for three months after it has been delivered to him, 

ia) Ante, p. 120. 
6^ Ante^ p. 66. 8 G. 4. c. 126. s. 89. 
(c; 4 G. 4. c. 95. f . 66. Appen. Tit Cokvxtakcks. 
(d) Id. s. 68. 
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he shall forfeit 20«. for his default in not causing such posts^ &&> 
to be erected (a). A provision for such reimbursement is de- 
clared in a subsequent section ; it is the same as in the case of 
getting materials, and has been already laid before the reader (6). 

Ifile stones, These improvements^ with others^ are required <m turnpike 
&c. on tarn- roads. The trustees^ &c., are commanded to set up stones 
pike roads, q^ posts near the sides of every turnpike road, at the distance of 
one mile from each other, denoting the distance of each stone 
from any town or place, and also such direction-post at the seve- 
ral roads leading out of any such road, or at any crossings, turn- 
ings, or terminations thereof, with inscriptions thereon, denoting 
to what place the roads lead, of such height and size, and in 
such situation as they may think proper. Further, they must 
cause to be printed in legible characters on some wall or board at 
the entrance of every town or village, the name of such town or 
village, and also cause stones to be put up, marking the boun- 
daries ofparishes where such boundaries shall cross any turnpike 
road. They shall also from time to time repair or renew sueh 
stones, posts^ and boards, and continue the aforesaid inscriptions 
legible (c). 

Penalty for A penalty not exceeding 10/. is imposed on any person whd 
defacing shall wilfully break, cut down, puU up, or damage any such 
"PjJ®^**"®** posts, stones or boards, or shall obliterate, deface, spoils or de- 
stroy any of the letters, figures or marks inscribed or painted 
thereon, or on the walls, if he be convicted before a justice of 
the county, &c., where the offence is committed, either on the 
confession of the party, or by the oath of one credible wit«. 
ness (cQ. 

Consent to All persons concerned or interested in any bill for muTring or 
turnpike bill repairing a turnpike road, or widening or diverting a road, may 
by affidavit signify their consent to the same by affidavit, taken and authen- 
ticated according to the form prescnbed (e), unless the committee 
of either house of parliament to whom such bill, or the petition 
of such bill, shall be referred, shall otherwise order (y). Any 
justice, or master extraordinary in Chancery, may take afiidavits 
on oath or affirmation (which oath or affirmation the act gives 
them power to administer) of the answers which may be siven 
by the owners and occupiers of land on application made to 
them for their consent to such bills according to a certain form *. 
No such affidavit shall be liable to stamp duty, unless 

(a) 13 6. 3. c. 78. s. 86. 
(6) Ante, p. 104. 

(c) 3 G. 4. c. 126. s. 119. 

(d) Ibid. 

(f ) See post in the Appendix, Tit Affidavit. 

(/) 3 G. 4. c. 126. s. 161. 

* See ante^ note (a), and Appendix, as above. 
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the aet of parliament imposing the stamp shall especially name 
it, and so make it subject to duty (a). Proof of the hand-writ- 
ing of the justice, or master extraordinary before whom such 
affidavit shall be made, shall be evidence of the signature of those \ 
persons, without producing any witness who was present at the 
tune of making the affidavit, and without shewing that the per- 
son was either a justice or master extraordinary (6). 



Sbction II. — Of the Management of Ways: more particularly 
of Highways *, and Turnpike Roads t. 

Thb management of highways and turnpike roads is principally 
r^olated and carried on by the following persons in authority : 

I. Justices of the peace. 

(a) 8 G. 4. c. 126. u 152. 
(6) Id. 8. 153. 

♦ Esemptumsfrom the operation of the highway act. The pansh of St. Mary 
MatfiJon, otherwise Whitechapel, and St. John of Wapping, in Middlesex. 18 
G. 8. c. 78. s. 87. And further, the highway a«t is not to extend, to alter, re* 
{train, or abridge the power of the commissioners of sewers, or to vary or alter any 
of the provisions or r^ulations in acts of parliament relating to those commis- 
aoners. 18 6. 8. c 78. s. 88. 

f JExemptions from general turnpike acts. It having been doubted whether 
certain rosiAa were within the provisions of the turnpike laws, it was enacted, that 
8 G* 4. c. 126, and 4 G. 4. c. 95, should not extend to any roads not under the 
care or management of trustees or commissioners ; nor to any road formed under 
the provisions of any act passed for an unlimited period, notwithstanding that tolls 
may be collected on such road. The two acts above, moreover, shall not affect 
tbe qualifications of any commissioners, &c. having the management of such last 
mentioned roads, or tolls taken, or weights carried thereon, nor shall they interfere 
in any other manner therewith. 4 G. 4. c. 95. s. 90. Neither shall they extend to 
the Shrewsbury and Bangor Ferry-road act, 59 G. 8. c. SO, nor to 59 G. 8. c. 48, 
concerning advances of money towards the repair of the London and Holyhead 
road, nor to any road maintained under the provisions of the last-mentioned acts. 
4G.4. c. 95. s. 91. Neither shall they extend to the Commercial Road, in their 
lereral branches from and out of the same, as regulated by various acts of parlia* 
ment, nor to the tolls, &c. erected thereby. 8 G. 4. c. 126. s. 149. 4 G. 4. c. 
95. 8. 92. Nor shall they extend to the act for improving the road from Glasgow 
to CarBsle, nor to the three several acts amending the same. 8 G. 4. c. 120. s. 
150. Only, that so much of that last-mentioned road as lies in Cumberland shall 
be sulject to the provisions of 8 G. 4, as far as they relate to nuisances, annoy- 
ances, and trespasses, and the justices of Cumberland are authorized to enforce all 
penalties for nuisances, &c. on that road within the county of Cumberland. 4 G. 
4. c. 95. s. 98. The 7 &8 G. 4. c. 24. s. 20, confirms all the clauses of the above 
statutes so far as they are not altered or affected by such new act, and con- 
sequently the exemptions above mentioned are preserved* And it is expressly 
declared in the last statute on the subject of roads, that it shall not extend to the 
Comipercial Road with its branches, nor to the road from Glasgow to Carlisle. 9 
G. 4. e. 77. s. 20. 
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.II. Trasteea or Compaittsioners of turnpke roads. 
' IIL Surveyors. 

IV. Treasurers and Clerks of turnpike roads. 

V. Collectors of tolls. 

We propose first, to treat of the powers and acts of each of 
these in their order ; secondly, to speak of tolls ; and thirdly, to 
mention the remedies which may be had for or against the per- 
sons above described respectively, together with the general penal- 
ties and forfeitures under the highway or turnpike acts, with the 
manner of recovering them. 

I. Of the respective persons having authority in the manage** 
ment of roads. ^ ' ^ 

1. Justices Magistrates are invested with extensive authorities, both under 
of the peace, the highway and turnpike laws. Many of their powers have been 
already treated of in different parts of our undertaking, ^d 
such as we propose to mention here apply generally to our sub- 
ject, and are not necessarily connected with any particular .branoh 
of it. 



Justices of 
cities. 



Thus, by the highway act, justices of cities, corporations, h(^ 
roughs, and other places, (that is, places having a peculiar juris- 
diction,) are required to put the act in execution within their 
respective jurisdictions (a). 



sions. 



Special ses- Again, two or more justices of the peace may hold and adjourn 
special sessions to fulfil the purposes of that act, causing notice 
to be given of the time and place of holding them (&), of which 
notice much has already been said (c). 

Under any act for making or maintaining a turnpike rqad, if 
any damages or charges are directed to be paid or recovered in 
addition to any penalty for any offences, the amount of such da- 
mages, &c., in case of dispute, shall be settled by the justice be- 
fore whom the offender is convicted, and the justice, in case of 
nonpayment, shall levy such damages, &c., by distress and sale 
of the offender's chattels, as is prescribed by the act of 3 G. 4., 
for the levying of any penalties, &c. («?). 



Justices to 
settle da- 
mages. 



% 



(a) 13 G. S. c. 78. s. 64. The same provisions are enacted by 64 G. 3. c. 
109, s. 8. for the due performance of that act also. 
{b) 13 G. 3. c. 78. s. 62. 
(c) Ante, pp. 66, 118. 
\d) 4 G. 4. c. 96. s. 69. 
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Justices of the peace for the county through which any turn- Justices 
pike road parses snail be added to and joined with the trustees^ may be tnis- 
&C., for making, maintaining^ and repairing the road^ and shall ^^^ **^ ^"™" 
have the same powers as though they were elected trustees (a). ^ '°*^ 
By a subsequent, act these powers are extended to the justices of 
ridings^ divisions^ or sokes^ as well as to those of counties (6). 
Certain oaths of qualification were imposed by the act of 3 6. 
i., but it was afterwards enacted^ that nothing in the above sta- 
tute should extend to require a justice to take or subscribe any 
oath of qualification before he might act as trustee in the execu- 
tion of any acts for making, repairing, or maintaining any turn- 
pike road (c). 

Justices may act, although they be personally interested, unless 
it be otherwise than as a trustee, commissioner, mortgagee, as~ 

X«, lender of money, or holder of any security on the credit of 
(rf). - 

When any oath or afiGurmation is required under any turnpike Justices to 
acts, the justices of the county, &c., or the trustees, &c., of the administer 
road (as the case may be) and according to the several jurisdic- ^^^^* 
tiona gvren them respectively by the act^ are empowered to ad- 
minister such oath or affirmation (e). 

Secondly^ we proceed to speak of the trustees of turnpike 2, Trustees 

iggljs. or commis- 

sioners of 

.IVosteeSy before they can act, are liable to qualify, which they J"^ ^ 
must do in the following manner. They must take an oath, be- ^ ..'» 
fere one or more of the trustees, &c., or affirmation (if Quakers) i^Qj^] ^^ 
that they will execute their offices to the best of their judgments 
{J*). And if any one shall act before taking such oath, &c., ex- 
cept in administering the oath, &c., (the trustees being empow- 
ered to administer the same,) he shall forfeit 50/. and full costs, 
to any person informing or suing for the same at Westminster, 
by. action of debt or on the case, bill, suit or information, wherein 
ao esspign, protection, or wager of law, or more than one im- 
parlance shaQ be allowed. But no act done by such person so 
selecting the oath shall thereby be impeached or rendered 
negatory (g). 

Quakers, being qualified according to the rule which we shall Quakers. 
immediately state, are not liable to this penalty, their affirmation 

(a) 3G. 4.C. 126. s. 61. 
(6) 6 G. 4. c. 69. 

(c) 4 G. 4. c. 95. 8. 84. 

(d) 3 G. 4. c. 126. s. 64. 

(e) Id. s. 146. 

(f) 4 G. 4. c. 95. s. 32, and see post Appendix, tit Oath. 

(g) s. 32. 

k2 
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Trustees 
losing 
qualification 
not to act. 
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heiwg snificient; but they mast make such affirmation, or they 
will be equally subject to the forfeiture (a). 

The qualification as to property comes nest. No pensoil 
chosen or appointed shall be qualified unless he be in the aetu^ 
possession or receipt of 100/. per annum of the rents and profits 
oijreehold or copyhold lands, tenements, or hereditaments* obov^ 
reprizes [^deductions] in his own right y or in right of his wife^ 
or unless he be heir apparent of such a land owner^ having 2064 
annually. Further, he must take an oath or subscribe an affirm^- 
ation before any two or more trustees, &c. (such trustee8> 8xi^ 
being empowered to administer, &c. ) that he is so qualified (ij» 
But one may be a trustee, &c., of any road within ten miles id. 
the Royal Exchange, who may be possessed of personal pro- 
perty to the amount or value of 10,000/, after the payment of 
all debts (<?). There is the same penalty on persons acting with^ 
out taking this last oath, as in the case of neglecting the jbrmer» 
and it may be recovered in the same manner^ and the same pro** 
vision is made, that no act done should, nevertheless, be impeach* 
ed for want of such last-mentioned oath ((/). 

The old turnpike act of 13 G. 3., fixed 40/. per annum, in landffj^' 
or 80/. per annum, if an heir apparent, or 800/. personals^ as tte 
qualification. The new act respected this qualification as to sudu 
persons as were then acting by virtue of it. Therefore, who^fvor 
was duly qualified previous to January 1st, 1823, either by that 
or any other act previous to that day, and was then actuig.as 
a trustee, &c, was permitted to continue in his^ office without 
requaHfying or taking the prescribed oath, although he were ftot 
possessed of the amount of property required by the new act{e)u 

However, it is provided, generally, that if any trustee, &0^ 
shall lose or part with his qualification under the old and new ae^ 
respectively, by sale, assignment, bankruptcy, insolvency^ or 
otherwise, be shall be disqualified and incapable of acting tia^ 
longer. The trustees acting before the 1st of January, 1823, mutl 
lose their qualification under the old acts, and such as have acted 
since, must lose the increased qualification in order to their beii^ 
rendered thus incapable. The penalty for acting after being 
thus disqualified is the same as for neglecting the oath, or acting 
without qualifying as above, and may be recovered ih like n^uo^ 
ner (/). 



(a) 4 G. 4. c. 95. i. SS^ ■ 

(6) S G. 4. c. 126. s. 62. 

(c) Id. s. 63. We have seen, that these oaths of qualification do not extosd to 
magistrates. Ante, p. 1 SI. 

(d) S G. 4. c. 126. s. 64. 
(a) 4 G. 4. c. 95. s. 35. 
(/) Id. s. 36. 
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• : No trustee appointed shall be capable of acting^as snch in Trustees in- 
any case where he shall be personally interested, (except as we Rested, -or 
shall see hereafter,) nor during the time he shall keep a victual- y^'^,^ 
isBg; Or ether hoase cf public entertainment ; or shall sell wine, house, n^ 
atd^> beer, ale, spirituous, or other strong liquors by retail^; or to act. 
■fasll be a lessee or farmer of the tolls on any road. The penalty 
fw^disobeyiBg this provision is the same as above, so often advert- 
ed to^- ana may be recovered in the same manner (a). Provided, Excejptionn. 
leoWcrrer^ that no mortgagee or assignee of any raortoage 'W other 
seeuinty, or any lender of money upon the credit of the tolls, or 
NMttiTing interest thereout for tlie same, shall be deemed on that 
asboiint to be unqusdified (6). And a justice may act although be 
be soich mortgagee, &c. as we have seen (c). 

"'■ No trustee, &c. may enjoy any office or place of profit under any Trustees 
aet in execution of which he shall have been appointed, or shall act "°' *° ^°^^ 
aa aiieh trustee, &c. ; nor may he have any share or interest in, ^^^ ^l y^ 
or be in any manner directly or indirectly concerned in any con- concerned 
tiSaetMENT' bargain for making or repairing, or in any way relating in contracts, 
to the road ; or for building or repairing any toll-house, toll-gate, &c. 
er weighing engine thereon, or supplying materials for the use of 
kfyiiar may he let out for hire any waggon, wain. Sec, or any horses, 
Si^ fw the use of any road for which he shall act ; nor receive, 
hf hims^, or any odier person on his account, any sum directly 
'^indivectiy to his use ^or benefit out of the tM». 

Should he hold any such office, &c, after his appointment to be Penalty, 
ii trustee, Sec. without having first duly resigned his situation at 
aane meeting of the trustees ; or be concerned in any such con- 
tpaoty'or 'Sell any such tools or implements, or let out £or hire any 
iraggon, &c or do any of the other things above forbidden, he 
aluSl^iffeit 100/. to any person who shall «ue for the same, and 
bifir incapable, after conviction, of acting as a trustee, &c. More- Contracto 
orer»^ his acts, orders, &c. shall, after conviction, be nuU and ▼<>"*. 
"tndr atad every such ill^al contract is declared to be void, and 
nball not be enforced either against or by the other trustees. Sec 
eslierring into the same, but acts, orders, &c. done by the offend- 
ing trustee before conviction shall be valid (d). One ff . con- 
tfiieted with the trustees of a road to make certain improve- 
ments thereon for a specific sum. The defendant, a trustee, 
snbsequently agreed with H, to let him his horses and cart at 

* No seller of wine, ale, spirituous liquors, or provisions by retail, shall be ca- 
poble of holing any place of profit under any trustees, &c. of any tumpflce road. 
3 G. 4. c 126. s. 75. 

(a) Id. f. 64. 

(6) Ibid. 

(c) Ante, p. 131. 

(d) 3 G. 4. c. 126. s. 65. But no contract. 
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the rate of 5s. per dsiy : they were so let, and used on that part 
of the road which H, was to improve. It was contended for the 
defendant, in an action of debt, that this was a sub-contract with 
the contractor, made diverso intuitu from the contract entered 
into by H., and that it was for a specific sum, which would 
make the matter indifferent to the Commissioners. But, al- 
though there was judgment of nonsuit against the plaintiff on 
other points, the court held this conduct to be within the spirit 
and words of the act* The consequence of heading otherwise 
would be, that if several persons should offer to do the work, it 
would become the interest of the trustee to give an undue pre* 
ference to the person who is willing to hire his horses and carts ; 
and here, again, the defendant actually let out his cart and homes 
for the use of the turnpike road, for which he acted as a trus- 
tee (a). 

Exception. The following are exceptions to the above prohibition. Any sum 
may be paid to such trustee, &c. out of the tolls by way of pur- 
chase-money ; any damages, rent, recompence or satisfaction agreed 
upon or awarded to such trustee, &c. for any land, &c. purchased 
or taken for the purpose of diverting or altering, or for the use of 
the road for which he shall act ; or for a repository for materials 
to be used on • it, or for the damages done to any inclosed or pri^-' 
vate grounds of any such trustee^ &c. in taking materials, or 
carrying or conveying them, or for any materials, or any timber- 
grown or growing on the lands of such trustee, and sold by him 
for the use of the road (6). 

Notvnthstanding this, doubts were entertained as to the extent 
of a trustee's liability, and it was, therefore, declared by a subset 
quent statute, that no trustee should be deemed or taken to* 
be personally interested, for having acted in ordering the mak- 
ing, altering, or diverting any turnpike toad over or contiguous to 
any lands, &c. in his possession or occupancy, or by reason of his 
having received any money ^br any tinwer or wood, or materials^ 
purchased or taken for the purpose of making, diverting, or alter^ 
ing, or for the use of the road for which he shall act as a tnistee. 
The other exceptions mentioned above are reenacted (c). So 
that by this new provision the trustee may himself join in the 
ordar. 

Trustees There is another exception. A proprietOT, or holder of shares 

having >n any canal or railway company, which shall contract vidth the 

shares in trustees, &c. of the road for wmch such proprietor shall act as a 
mnies^which trustee for the conveyance of any materials for the repair of the 

(a) 5 B. & C. 125, Towsey v. White. 

(b) 3 G. 4. c. 126.8.65. 
Ic) 7 & 8 G. i. c. 24. a, 1. 
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road^ IS excepted, and declared not liable to the forfeittrrc of convey ma- 

160/.* above mentioned (a). terials, ex- 

cepted. 

The mode of appointing new trustees is pointed out. For Appoint. 
should ally trustee die, or become disqualified by banlcruptcy, ment of new 
insolvency, or otherwise, or, by writing under his hand, reftise to trustees. 
stet, ( justices always excepted,) the other trustees, &c. may elect 
atiother fit person, being qualified. But, in the above casesj at' 
leaist • fourteen days* notice of the time and place of meeting for 
such election must be given by the clerk to the trustees, &c. by 
affixing it in writing upon all the toll-gates or turnpikes on the 
road within the jurisdiction of such trustees, and by inserting the 
notice in one or more of the newspapers circulating in that part of 
the country where the road passes. Such election shall confer the' 
same powers as though such newly appointed trustee were named 
in the act of parliament (b). 

Having mentioned the qualifications of trustees, we come to Meetings of 
speak of the mode of holding their meetings. They are empower- trustees. 
m to meet from time to time, at any time and place on or near 
their roads, as may be convenient, and may in like manner adjourn 
themselves as they, or the major part of them present at a meet- 
ing, shall appoint. They are to pay their own expenses at such 
meetings, except a sum which may not exceed 10*. * per day for 
the use of the room in which they meet. All orders and deter- 
minations of the trustees, &c. in the execution of the turnpike ^ 
acts must be made at such meetings, and not otherwise, (except in 
cases otherwise particularly provided for,) but no order shall be 
made unless the majority of those present concur. Three are to be a 
qnorum, and all acts ana authorities are to be done and exercised by 
uie majority of trustees present, (except in such cases where any 
other number is named for any particular or special purpose by 
any local or general act.) Such orders, &c. to be of the same 
force as though the whole body of trustees were present. A i 

chairman is first to be appointed at a meeting under any general 
or" local act, and he is to have the casting^ vote. It is further 
declared; that no order, &c. shall be revoked or altered at any 
subsequent meeting, unless notice to that eflPect shall have been 
given in writing by three or more trustees, &c. to the clerk of 
the trustees, &c. at a previous meeting holden for the same road, 
and entered in the book of the proceedings of such meeting. And 
further, unless notice signed by any two or more trustees, &c. 
shall have been afiixed on all the turnpike gates on the road 
twenty-oile days^t least biefore such meeting, nor Unless such re- 



(a) 4 G. 4. c. 95. s. S7. 
{h) 3 G. 4. c. 126. s. 66. '' 

♦ Trustees of any road wHhin five miles of the Royal Exchange may expend 
twenty shillings jyer diem, 4 G. 4. c. 95. s. 39, at the end. 
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vpoalion ur alteradon shall be agreed to be made by a grealier 
miinber of trustees^ &c. than concurred in the malung of tke 
i9rder (a). 

Meetings t Should it, however, be deemed necessary that the trustees, &a> 
on emergen- s^uld meet before the time of adjournment, any two or more 
trustees (or the derk, by an order in writing, signed by any two 
or more) may give notice of such earlier meeting by advertise- 
ment in some newspaper circulated in the neighbourhood of thfi 
road, and affixed on all the turnpike gates on the road, expressing 
the time, place, and purpose of such earlier meeting, (such time 
not being less than fourteen days from ^t he publication of the 
notice,) and all .the orders made at this last meeting shall be 
valid, provided that no other business than that specified in the 
notice be transacted there (b). 



General 

annual 

meeting. 



Default of 
attendance. 



A general annual meeting is directed to be holden in the 
months of April, September, or October, on a day to be appointed 
by the trustees, &c. or any three of them. Twenty-one days' 
notice of this meeting must, however, be given by inserting £t\e 
same in some newspaper usually circulating in the county where 
the road oar roads lie, the said meeting to be called^ or known, as, 
" the general annual meeting of the trustees or commissioners*" 
At su<£ meeting a chairman is to be elected, the accounts are to l^ 
audited, and the state of the roads reported (c). 

Should a sufficient number of the trustees, &c. not meet on the 
day appointed by any act for their first meeting, or should suck 
number not. meet on the day appointed by adjournment for their 
meeting, so that the intent of the act might thereby be frustrated* 
as many trustees, &c. as shall meet, or the major part, or their 
clerk, in case no trustee, &c. be present, shall cause notice in 
writing to be affixed on all tlie turnpike gates on the road, or^ if 
no turnpike gate be erected^ in the most conspicuous place in o^e 
of the principal towns or places nearest to which the road lies, and, 
also, to be inserted in some public newspaper circulated in the 
county in which the road is situate, ten days at least before the in- 
tended meeting, and appointing such trustee, &c. to meet at the 
place where the preceding meeting was appointed to have been held. 
Such trustees, &c. meeting pursuant to the last-mentioned notice 
are to carry the act or acts into execution in the same manner as if 
no neglect had happened (d). 

And whereas it has happened, that trustees^ &8. have not 
been able to meet on the day appointed by the act, by reason 

(a) 4 G. 4. c. 95. s. 39. 
(6) Id. s. 41. 
(c) 3 G. 4. c. 126. s. 69. 
(rf) Id. s. 70. 
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tiiAt the ddy appiointed for the meeting has beett'-anteoedettt to 
l^e pouring ^ siidi act ; in such case three or more Of the tras^ 
tees^ &c. may meet at the place appointed for the first meet)illg 
on ^e 14th day after the passing of any act> and such meeting 
shkll be good to all intents and purposes whatsoerer (a). And^ 
again^ if trustees have holden their annual meetings under any act 
cdTpaiiiament at other times of the year than in the montns of 
A]^i, September^ or October^ such meetings may be continued 
as direeted by the act under which they may be appointed^ in- 
stead of being holden in Aprils &c. (6). 

Lastly^ all orders and proceedings of the trustees, &c. tc^ther Orders, &c. 
with the names of the trustees^ &c. present at every meeting, shall ^ ^ ^*P^ 
be entered in a book kept by the clerk to the trustees for that *" * **° 
purpose^ and shall be signed by the chairman of the m eeting at which . 
such be from time to time had. The book shall be open at all 
8eas<mable times to the inspection of any trustee, &c. without fee 
or reward, and such orders, &c. so entered and signed by the chair- 
man as aforesaid shall be deemed to be original orders, &e. (c). 
And, by a very recent statute, all books kept for registering 
inortsages, or assignments, and all entries therein, and all books 
GontamiBg the accounts and proceedings of the trustees in the 
execution of any turnpike act, and made evidence thereby, dball 
be admitted in evidence in courts, and by all judges, justices, and 
others> without proving. the facts therein contained, unless such 
facts, or any of them, shall be first controverted, notwithstand- 
ing any former acts, under the provisions of which such books 
may have been originally kept, may be repealed ; and all such 
ImkmcS shall be preserved by the clerk of the trustees, and be open 
to their inspection at all seasonable times, and also to the in- 
spection of the creditors of the tolls, without fee or reward. The 
trustees, &c. are to be permitted to take copies, &c. without pay- 
ment^ and the clerk is to forfeit 5/. on refusal to allow the trus- 
tees, &c. sudi inspection {d). 

' Having mentioned books, it may be added, that the trustees. Books of 
he. are bound to order a book to be kept by their clerk, \dio account 
must enter true and regular accounts of the receipts and payments 
on the account of the road, and of the several items. This book 
shall be open to the inspection of the trustees, &c. at all season- 
aMe times, or to any creditors of the tolls, without fee or reward. 
The trustees or creditors may take copies or extracts from the 
book without paying, and the book shall be produced by the 
derk at all meetings of the trustees, &c. (e) 

(a) 4 G. 4. c. 36. 
(6) 4 G. 4. c. 95. 8. 42. 
(c) 3 G. 4. c. 126. s. 72. 
\d) 9 G. 4. c. 77. s. 2. 
(e) 3 G. 4. c. 126. s. 73. 
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If anj clerk- sball refiise^ or shall not permit any trustee^ &<$• 
or creditor to inspect the book, or take copies, or shall neglect 'or* 
refuse to produce it, he shall incur a forfeiture of 5/. to be levied' 
and applied in the same manner as other penalties under the' 
act (a). 

The trustees, &c. are, moreover, required to examine, audit; 
and settle the accounts of the treasurers, clerks, and surveyors^ 
at their general annual meetings and to require those officers to 
produce their books, accounts, papers, and vouchers, and to ex* 
amine* into the revenues and debts of the roads for which they 
act as such treasurers, &c., distinguishing bond from simple 
contract debts. The accounts being settled and allowed^ the' 
chairman of the meeting shall sign them (6). 

If the above mentioned officers should refuse or n^lect to pro- 
duce their accounts, &c. they may be dealt with according to the' 
provisions enacted with regard to officers refusing to account, or 
deliver up books or papers, or pay over money in their hands^ 
which we shall presently advert to (c). 

Such accounts being audited, allowed, and signed, the clerk 
shall forthwith make out a statement of the debtd, revenues/ 
and expenditure, received or incurred on account of the trust 
in the form contained in a schedule annexed to the act (d).* 
Such statement shall be submitted to the trustees, &c. assembled 
at the meeting, and, when approved by the majority^ shall be^ 
signed by the chairman; and, being approved and signed, the' 
clerk shall transmit it within thirty days to the clerk of the 
peace f&r the county in which th^ road, or the major part to- 
which the statement relates, shall lie (e). 

. The neglect to make out the statement, or to transmit it, is' 
punishable by a forfeiture of 50/., to be recovered like other pe- 
nalties under the act, where no specific mode of proceeding is 
pointed out (^ )• Then the clerk of the peace, on receiving this 
statement, shall cause it to be produced to the justices at the^ 
quarter sessions held next after the receipt of it, and shall have 
it registered and kept among the records of the sessions. Silch' 
statement when registered is to be open to any person's inspection^' 
who may take extracts or copies, paying 5f. for the inspection^', 
and 6rf. for every seventy- two words of each extract or copy to 
the clerk of the peace {g). After the accounts have been ex*- 

(a) 3 G. 4. c. 126J s. 7d. See post, in this Chapter. 
* That is, such officers to examine, &c. 
(6) 3 G. 4. c. 126. s. 78. 

(c) Post, p. 139. 

(d) See post, Appendix, tit. General Statement. 

(e) 3 G. 4. c. 126. s. 78. post, in this Chapter. 
(/) Ibid. 

(g) Id. s. 79. 
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amined^ aadited> and signed^ the trustees mnst cause a sufficient 
number of copies of such statements to be printed ; and must direct 
their clerk to transmit a copy to each acting trustee, &c. who has 
duly qualified himself to act as such trustee^ &c. (a). 

Indeed^ all officers of the road must account upon demand. Officers of 
The act declares, that they shall^ from time to time^ when re- ***® ^°^ 
quired by the trustees, &c. deliver to such trustees, &c. or to g®"®'"^^ *< 
their appointees, true, exact,, and perfect accounts, in writing, ^\^l^ re- 
under their hands, of all receipts and disbursements, and for quired. 
what purposes. They must also deliver the proper vouchers for 
their payments, and pay over monies remaining in their hands to 
the trustees, or their appointees, and not otherwise, within such 
time as such trustees, &c. may appoint (6). 

Should any such officer or person refuse or neglect to produce Proceedingi 
or deliver up such accounts, and vouchers, or pay the money due "P**" °^- 
on such account within the time given, or in the proper manner, 
or make default in delivering up to the trustees, &c. or persons 
appointed by them, within ten days after being required, all the 
hfooks, papers, or writings in his custody or power, relating to the 
execution of any act — any justice of the county, &c. where the 
road is, shall, on complaint by or on behalf of the trustees, &c 
summon, by warrant, under his hand and seal, such officer, &c. 
before him, and hear and determine the matter, whether the 

^fty. appear or not, and settle the accounts if produced. 

^oreover, if, on confession of such officer, &c., or upon the oath 
of any witness, (such justice being empowered to administer the 
oath without fee or reward,) or upon mspection of the accounts, 
if produced, it shall appear to the justice, that any of the money 
collected or received shall be in the hands of such officer, &c. 
the justice shall, on non-payment, by warrant under his hand 
and seal, cause the money to be levied by distress, &c. ; and if 
no goods be found sufficient to answer the sum required, and the 
costs of distress ; or, if the party shall not appear, without suffi- 
cient reason of absence ; or, if appearing, shall refuse or neglect 
to give an account of the receipts and payments, or to produce and 
deliver up the vouchers, or the books, &c. ; then the justice shall 
commit such officer by his warrant, under hand and seal> to the 
common gaol or house of correction of the county where the road 
is. In case of commitment for non-payment of money received, 
the offender shall remain there without bail or main prize until he 
shall have accounted iot and paid the full amount, or compounded 
with the trustees, and shall have paid the composition according 
to their appointment (such trustees, &c. are declared capable of 
compounding) ; but in case of a committsd for not delivering up 
books, &c. then, until the delivery of such books, &c. or until he 

(a) 3 G. 4. c. 126. s. 80. 
\b) 4 G. 4. c. 96. s. 47. 
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thall have made satis&ction in respect thereof to die tmste^^ 
^c. But he shall not be detained^ if cammiiled for natU (^ 
: sf^kient distress, for more than six calendar months (a). 
Andy by a late act^ all persons who may be, or shall have been 
employed^ or who shall nave received any tolls or other money on 
account of or for the purposes of any turnpike act expired or 
rqpealed^ or who may have or shall have haa in their custody or 
possession any money> books^ papers, writings, or other things 
relating to any such road, shall account for and pay and deliver 
over the same to the trustees for executing any subsequent act« 
in like manner, and under the same penalties, as collectors, &c* 
receiving money und^r the turnpike acts, are required to pay or, 
account (6). And again, every constable, headborough, or tith-^ 
ing man, refusing or neglecting to put turnpike acts into execu- 
tion *, or account for or deliver any forfeiture, &c. ; and every #i*r* 
veyor of any turnpike road, and every toll collector, and all other per-^ 
sons employed, or to be employed,by any trustees, &c. and ^receiving 
salaries or rewards, who shall neglect wilfully for one week after 
any offence committed within their knowledge to lay such in- 
formation on oath before a justice of the limit, shall, upon due 
information on oath before a justice as aforesaid, forfeit bL far 
every neglect (c). Lastly, any trustee, &c. or their derk^ ool« 
lectors, survevors, or other officers, together with such other per- 
sons as may be called to assist, may, without warrant or other, 
authority than the act, seize and detain any unknown person 
who has committed an offence, and take him before a justice for 
the county, &c. near to the place where the offence has been com* 
mitted, or the offender has been seized and apprehended. Such 
justice to proceed and act with respect to such offender according 
to the provisions of the respective acts {d). 

Officers are These officers are to be appointed by the trustees. The ap* 
to be ap- pcHutment is to be in writing, and the act declares that they shall 
pointed by g^ appoint the collector of tolls, the clerk, the treasurer, the sur- 



trustees. 



(a) 4 6. 4. c. 95. s. 47. 

(6) 9 G. 4. c. 77. 8. 14, Vide supril as to the manner of doing this, and tiie 
penalties. 

• The words of the act referred to are ** this act," but we have used the general 
expression of turnpike acts, because the subsequent statutes confirm the powers 
of the act of 1822, and extend them to the provisions respectively contained 
in such subsequent acts. See 4 G. 4. c. 95. s. 88. 7 & 8 G. 4. c. 24. s. 20. 
9 G. 4. c. 77. s. 19. This observation applies to many other general expres* 
doos of the same kind, inasmuch as the statutes just referred to confirm the 
powers of the act of 1822, and of other acts respectively in all matters not therdn 
altered or repealed. It is, moreover, declared by 9 G. 4. c. 77. s. 19, that all the 
powers, &c. of the act shall extend to every locad turnpike act, and be as efiectud 
as if reenacted in the body of such act, and that the act of 1822, &c. shall not 
be recited in such act, save as to such powers, &c. which may be referred to fiir 
the purpose of being varied, altered, or repealed. 

(c) 3G. 4. c. 126. s. 136. 

Id) 3 G. 4. c. 126. s. 140. 
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yeyor^ and such other officers as they may think necessary (a) * Treasurer 

otttj* tfeey may not either cbutinue or appoint their clerk, or his a°^ c^erk to 

pai^er> or any clerk> or other person, in the employ of their ^ separate 

oberk w his partner, to be their treasurer, or vice versd, and fL P®"**""* *^ 

sev^ere penalty is inflicted on any person accepting both those 

offices ^t the same time. For the penalty of 100/. is awarded againM 

any one guilty of that offence, or against any partner of the 

iisrk, or against any derk or person in the employment of the 

derk to the trustete^ whether he accept the office oi treasurer, or 

deputy, or if he in any way officiate ; and it is also awarded against 

tlie partner of any treasurer, or the treasurer's clerk or servant, 

who shall accept the office of clerk, or act as deputy, or in any 

manner officiate ; and, lastly, against any treasurer who shall 

held ahy place of profit or trust under the trustees, other than that 

oi treasurer. Such penalty is to belong to any person who will sue 

£ar the- same, and to be recovered with full costs, at Westminster, 

by action of debt, or on the case, or by bill, suit, or information, 

itfrherein no essoign, &:c. shall be allowed (6). 

And, moreover, the trustees may not continue or appoint thdr Surveyor 
«ierk, or his partner, &c. to be their surveyor, or vice versd. If ««<* ^^^ ^ 
the siBrveyor accept any other office of profit or trust than that of ^ **'^*"Il 
snrveyor, he shall forfeit 50/. to be recovered as directed in the last ^'^ 
stetion referred to (c). The trustees, however, may remove their 
efficers, and may appoint others on the removal, death, or re- 
signaticm of any officer, and, further, they may allow and pay Salary. 
them, or their assistants, such salaries, rewar^ and allowances, 
for their attendance, &c. out of monies arising on the roads, as 
thr^ may deem reasonable (d). 

Again, they are required to take sufficient security, before he Security, 
shall enter upon his office, from any treasurer for the due and 
fiuthfiil execution of it ; and, if they see fit, may take such 
security ^om any other officer appointed by virtue of any turn- 
pike act (e). 

The trustees, &c. are empowered at any of their meetings to May erect 

order cranes, machines, or engines, to be built and erected at weighing 

machines. 

(a) 4 G. 4. e. 95. s. 43. 

* If an act be repealed) these officers are, nevertheless, to hold their sitm^ 
tions until the trustees remove them. Thus, the treasurer, if appointed consistently 
with 3 G. 4, 4 G. 4, and 7 & 8 G. 4, and every clerk, &c. and other officer ap- 
pcmited, &C. under any act which may have expired,orinay have been repealed^ shall r»- 
-mma in office until removed by the trustees for executing any subsequent act. Such 
oflfeers are to have the same powers, to be subject to the same penalties, to the like 
powers of removal, and thje like rules, as though they were appoii^^ under sueh 
flubse^ueDt act 9 G, 4* c* 77. s. 15. 

{h) 7 & 8 G. 4. c. 24. s. 4. 3 G. 4. c. 126. s. 71. The penalty by the 

ner statute is 1002. Instead of 50/. as inflicted by S G. 4. 

[c) 4 G. 4. c. 95. s. 44. 

[d) Id. s. 48. 
(tf) 3 G. 4. c. 126. 8. 76. 
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any gates under their management^ or at such distance there- 
from as they may think expedient^ with a suitable house or other 
building thereto, which shall be proper for the weighing of 
wagons or carriages conveying goods, and they may order, by 
notice on a board for that purpose to be put up at any sucn 
weighing machine, that'such waggons or carriages arriving within 
one hundred yards of the crane, &c. should be weighed, together 
with their loading {a). Should two or more turnpike roads 
meet at or near the same place^ the trustees of such roads respec- 
tively may fix upon a convenient place, at some meeting held 
for tnat purpose, for the erecting of a wdghing machine which 
will accommodate all such roads; and by an agreement amongst 
themselves at such meeting, they may proportion the expenses 
attending the making, erecting, maintaining, and keeping of such 
weighing engine, and also the money arising for forfeitures in- 
curred for overweight, among all such roads, in such manner as 
shall appear to them to be just and reasonable (6). 

Other powers possessed by the trustees of turnpike roads, as 
their jurisdiction over tolls, and toll-gates, their competency to 
mortgage tolls, &c. will be mentioned at large in a future part of 
this Chapter. So, also, their liabilities to be sued, and the par- 
ticular actions to which they cure exposed, will be noticed at length 
in the same place. 



iMiMl 



The surveyor is an officer of considerable authority both of 
highways and turnpike roads. Some of his duties have been 
already discussed, especially such as are connected with the 
repair of ways, but the mode of his appointment, and the regbla- 
tion of his accounts, deserve particular consideration. Other 
circumstances relating to him, and authorities with which he is 
interested, will also be laid before the reader. 

The appointment 6f a surveyor of the highways is to take place 
as follows : 

Annually on September 22, (unless Sunday,) and then on 
the day following, the constables, headboroughs, tithingmen, 
churchwardens, surveyors of the highways, and householders *, 

(a) 3 G. 4. c. 126. s. 21. 

(6) Id. s. 23. 

* In a case under the old act of 7 G. S, Uiere was not any churchwarden,- nor 
tithingman, nor headborough, nor constable, present at the meeting, and it was 
consequently said, that the list returned to the justices was not a regular list. 
But the court, although they did not decide the point, inclined very strongly, that 
the legislature only intended a full parochial meeting, without meaning that each 
of these bodies should be such essential constituent parts of it. 4 Burr, 2462, 
Hex V. Pettiward and others. And by Aston, JT^ ** A constable niight perhaps. 
die just before the meeting, or might perhaps absent himself pn purpose to frus- 
trate the efiects of the meeting, and it was not probable tliat the l^islature mieant 
that such absence should render the acts of the meeting null and void." 4 Burr. 
2464. 
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being assecsed io <any ^ochial or public ratc^ of any parish^ 
townabip^.oF. place, shall assomble at the church or chapel of such 
parishi&c or at the usual place for public meetings^ (if no church 
uor chapel^) at 11 a. m. The major part of these shall make a Qualifica^ 
list of ten persons at leasts living within such parishes, &c. har* tion. 
ing an estate in lands, tenements, or hereditaments, lying within 
suoh parishes^ &c« in their own right, or in the right of their wives 
of lOi. per. annum, or personal estate to the amount of 100/.^ 
or -who are occupiers or tenants of houses, &c. of 30/. annual 
Y^XvB. Should there not be ten qualified persons, then the names 
of the qualified persons must be inserted in the list tc^ether with as 
many sufiicient and able inhabitants as may make up the number 
wantiitt; if none be qualified, ten residents are to be returned. Such 
eonstables, &c. must^ within three days after the meeting, trans- 
mit a duplicate of such list to a justice of the limit living in or 
near the pariah, &c.; and shall, also, return and deliver the 
<Hriginal list to the justices at their special sessions to be held for 
the highways in the week after the Michaelmas quarter ses- 
sions *. The constables are, further, to give personal notice, 
within three days> after the making of the list, to the several per- 
soBS Jiamed, or to cause written notices to be left at their places 
of abode^ informing them of the nomination, so . that they may 
appear 'At the special sessions, either to accept the appointment, 
should it take place, or to shew cause against it (a). 

The justices are required to hold such special sessions at soeh 
place as they may think proper, giving notice of the time and 
place to the constables, headboroughs, or tithingmen of the parish^ 
&C. at least ten days before the holding of ^e sessions. And 
then, the justices may, by warrant under their hands and seals^ 
appoint one, two, or more persons from the lists, according to 
their discretion, and the largeness of the parish. Sec, should the 
parties in question be qualified : and if not, the appointment 
may be of one, two, or more substantial inhabitants or occupiers 
of liands, &c. f , within such parish, &c. living within three miles 
thereof, and in the same county, fit and proper to serve the office 
of surveyor. This appointment ijauBt be notified by the con- 
stables, headboroughs, or tithingmen, to every person so. appointed 
within three days afterwards by serving him with the warrant, 
or leaving it, or a true copy, at his house or usual place of abode. 
Such person is to be, and to act as surveyor for one year. Tbe jus- 
tices shall charge the respective surveyors who appear personally 
before them upon the execution of their duties I* Should any Penalty on 
person so appointed, however, and whose name is in the list, and persons re- 

* See ante, p. 99, n. The Michaelmas quarter sessions having been altered, a 
new statute declared^ that the justices might do any act at their Michaelmas special 
sessions as before the alteration. 

(a) 13G.8. c.78. s. 1. 

f Lands, tenements, woodsy tithes, or hereditaments. 

i This charge is a printed abstract of .the most material parts of the highway 
act. See post. 
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who has been served with the notice> refuse or neglect to Amea^ 
at the sessions/ and accept the office^ if appointed^ or should he jQ0t 
sigmfyhis acceptance personally^ or in writing, to one of the ji}#« 
tices; within six days after being served with the warrant of ap- 
pointment, he shdl forfeit 5/. And if any person so appointea, 
whose name is not in the lists, refuse or neglect to accept the 
office, or fail to shew good cause to one of the justices aigningthe 
a]ppoiiitment why he should not serve, he shall forfeit 56s, JPro- 
vided, that no person, who has been appointed and has served for 
one year, shall be again liable within three years from the tioae 
of his first appointment and service, unless he c(msent thereto (a). 

Should there be no list, or upon an appointment as above men- 
tioned, . should there be a refusal by the person appointed, the 
justices, or any two of them, are required at the same or some 
subsequent special sessions, to be held within one month aftei^- 
wards, to nominate and appoint some other person to be surveyor^ 
whom they shall think competent, and to fix a salary to be paid 
to him out of the forfeitures aforesaid, or any other fbrfdtur^ 
assessment, or composition to be paid under the act within each 
respective parish, as the justices shall think fit ; such salary mot 
to. exceed one eighth of what shall have been raised by an assess^ 
stent of 6d.* in the pound, for the use of the highways wkhin th^ 
parish, &c. where any such assessment shall have been raised^ 
and observing the same restriction as near as they can, from the 
best information they shall be able to get, of the probable amount of 
such an assessment, where none has been already made; and such 
justices, if they think fit, may require the constaUes, head<« 
boroughs, tithing-men, and surveyor of every such parishi &e. 
to return to them an account in writing, at such time and place 
as they shall appoint, of the sum which such assessment of Qd. 

hath raised^ or will raise in the opinion of such constable^ &c. {b) 

> 

If the constables, &c. and householders shall neglect or refuse 
to make the aforesaid list, or if the constable, headborough, or 
tithing-man shall not return the list and duplicate, give the 
notices^ and serve the warrants as above directed, or if the con- 
stable, headborough, tithing-man and surveyor shall neglect 
the return of the assessment, when required, every constable, head- 
borough, tithing-man, churchwarden, or surveyor, so neglecting 
or revising in any such case^ shall forfeit 40^.' for each de&ult (c). 

The magistrates, it should be observed, are not bound under 
the provision to appoint a surveyor from the persons returned ia 
the lists. Where three surveyors were appointed for Battersea, 
one of whom was not in the list, a mandamus was moved for, to 

(a) 18G.S.C. 78.S.1. 

* Is, 9d, in the pound. 54 G. S. o. 109. s. S. 

(6) 13 G. 3. c. 78. s. 1. 

^ (c) Ibid. 
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compel the' jtutioes to elect another siinrqror from sndi list- 
'Bat the motion was denied^ the court holding that any other 
person of the parish properly qualified might be appointed. Eadi 
of these persons^ moreover^ were respectively appointed for a par- 
ticular mvision of the parish^ ana therefore it was further ob« 
jected^ that they were not made for the whole parish^ but only 
-Unr inferSor districts within it. This objection however also &ilea, 
ttid the rule fbr a mandamus was discharged (a), Neverthelte^ 
the justices must appoint a surveyor. Proper lists were re- 
'tnmed upon one occasion^ but in consequence of some dispute as 
to the accounts of the former surveyor^ there was no new appoint- 
ment. The magistrates doubted whether they could appoint at 
« subsequent sessions in this case> because the act directed sudi 
an appointment in two instances only> firsts where no list Mrm 
returned^ and second^ where the party refused to act. But Lord 
*BUenboroush said^ that there were no n^ative words to prevent 
iheir exerasiiLg their office in that respect at any subsequent 

Kmsj and that common sense required the appointment which 

sought. The rule was therefore made absolute (&)• 



Hie surveyor's salary is to be raised in the same manner as Salary, how 
tlie assessment for reimbursing him for materials bought for the niied. 
^DSecf the road(c). 

• It is further provided^ that in all cases where the justices ap- Assistant 
poist a surveyor- upon the n^lect or refusal of him who was surreyor. 
onginally fixed upon, with a salary as we have mentioned, they 
mist aj^Mxint one substantial inhabitant of the parish as an as- 
dbtant surveyor, until the next annual appointment, and if this 
latter person shall refuse his office after notice, he shall forfeit 
50lf.> and then any other substantial inhabitani may be so ap- 
pointed, and should he also refuse, the like forfeiture is awarded. 
And in that case any other inhabitant of the parish, &c. may be 
appointed, and he shall be entitled to the last-mentioned finv 
mtores, and to some further allowance by way of salary^ (to be paid 
fls the surveyor's salary,) if the justices shall think sudi salary ne- 
cessary, and shall order it. The assistant surveyor appointed finr 
cue year is not to be compelled to serve again fbr three years, with- 
out nis consent (d). 

If a salaried surveyor, being a non-resident, should take the Bond by 

office, the churchwarden or overseer, or any principal inhabitant surveyor, 

of the parish, &c. may require him, at the time of his appoint- JJr^ ^ ^ 
nent, or witlun fourteen days afterwards, to give a bond upon 

(a) 7 Term Rep. 169, Rex v. Baldwin and others. See post, in this chapter, 
that no certiorari will lie to remove the appointment of surveyors. 

[b) 4 East, 142, Rex y. Denbighshire Justices, 
re) See ante^ pp. 104, 106, 108. 
[d) lSG.d.c.78.s.2. 

h 



140 Mamngement <f Ways : Surpofor. [^cobup^ yii. 

paper^ without a stamp^ to some proper person within the parish^ 
Sec., to be nominated by the justices, with sufficient surety to 
account for the money which shall come to his hands as surveyor^ 
such bond to be good and effectual in law (a). 

Death, &c. In case of a surveyor's death, or other incapacity for his office 
of surveyor, before the next special sessions for appointing such officer, the jus- 
tices as aforesaid, or any two of them, may appoint another person 
at some special sessions, to act until the annual appointment, 
and may allow the successor the same salary as the deceased sur- 
veyor, if he had one, in proportion to the time he shall serve the 
office. Should the justices appoint more than one person to be 
surveyors of any parish, &c. all such persons shall be compre- 
hended under the word surveyor, in every part of the act (b). 

There is one other provision as to the appointment of survey- 
ors, and it is where two parts out of three of those so to be as- 
sembled in any parish, &c. for the nomination of surveyors as 
aforesaid, shall agree in the choice of any particular person of 
skill and experience to serve the office, and in the settling of a 
certain salary for his trouble, and shall return the name of that 
person, together with the list, to the justices at their annual spe- 
cial sessions as aforesaid. In that case, the justices, if they think 
proper, may appoint that person, and allow him the salary men- 
tioned in the agreement, which shall be raised and paid in the 
same manner as the salaries mentioned above (c). However^ 

i'ustices of cities, towns corporate, or boroughs, may not fi]( nor al^ 
ow any salary for a surveyor unless it be such as has been se|- 
tled and agreed upon by two parts out of three of tbe persons as- 
sembled in the parishes, &c. within such cities, &c. (a). 

Nothing in the act before us as to the making and retumiiig 
lists, or the appointment of surveyors, nor the repeal of part of 
an act made in the third year of King William and Qi^eea 
Mary relating to such surveyors, shall in any way extend to the 
city of Bristol, but the several acts of parliament passed previous 
to this act with regard to surveyors of highways within toat city, 
and cleansing, paving, &c. there, shall remain in full force (e). 

Printed ab- In order to make the contents of the highway act more gene- 
stractsof act rally known, the justices within their respective limits are re- 
to be given q^iygd^ at the annual special sessions above mentioned, to procure 
vevon" and deliver, or cause to be delivered, a printed abstract of the most 

material parts of the act to any surveyor appointed by them, as th^ 

(a) IS G. 3. c. 78. s. 8. 

lb) Id. s. 5. 

(c) Ilud. Ante, p. 145. 

{d) Id. 8. 55. 

(r) Id. s. 86. 
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charge directed to be given *. They were^ moreover^ directed^ for 
the same endj to deliver to each surveyor at the same special sessions 
held in the year 1773 ^the same year in wliich the act passed^* 
one other printed abstract for the use of the parish, &c.> which 
last-mentioned abstract the surveyor was to fix on the church or 
chapel door, or other public place on the Sunday after receiving 
it. The surveyors are to pay 6d* to each of the justices' clerks 
£ar such abstracts (a). 

As we have before observed, much of the surveyor's duty has Duty of 
been already noticed. Other general duties, however, are pre- sunreyor. 
scribed by act of parliament. Thus, by the highway act, sur- 
veyors^ when they think proper, shall view all the common high- 
ways, trunks, tunnels, plats, hedges, ditches, banks, bridges^ 
causeways, and pavements within the parish, &c., and if they ob- 
serve any nuisanpet, encroachments, obstructions or annoyances, 
contrary to the act, and prejudicial to the road, they shtdl give 
notice to the oflenders as soon as may be, either personally or in 
writing' left at the usual place of abode of such person, and spe- 
cifying the particulars of the offence. Should such nuisances^ 
fui» not be removed, and the ditches, drains, &c. effectually 
gcoored^ &c., and the trunks, tunnels, &c. made and laid, and 
the hedges properly cut and pruned within twenty days after th^ 
notice, the surveyors are empowered to remove the nuisances^ 
and do all those things for the improvement of the highways 
which ought to have been done as aforesaid. The person making 
defiiak in cleansing the ditches &c., or cutting the hedges, after 
notice given, shall forfeit Id. for every foot in length which has 
been neglected, and the surveyors shall be reimbursed their 
charges and expences in removing the nuisances, &c., and making 
the other improvements and deansings by the person who 
ongfat'to have done them, over and above the forfeiture. Should 
the defiiulter refuse to pay the surveyor such expences, and also 
the said forfeiture of la. per foot, the surveyor shall apply to a 
justioe, and after making oath of the notice given, and of the 
ifoik being done in manner aforesaid, and of the expences, such 
surveyor shall be repaid by such defaulter all his reasonable 
phazges as allowed by the magistrate, or in default of payment, 
the same shall be levied like other penalties and forfeitures 
under the act (6). 

• See ante, p. 196. 

(a) 13G. S.C 78. 8.71. 

f The surveyor of the pavements in the south west district of St Faneras ex- 
hibited an information against a hackney coachman for taking his stand i^ 
Howland Street, and plying there so as to obstruct the carriage way. The com- 
missioners of pavement were authorized by act of parliament to direct and r^ulate 
the stands of hackney coaches within the district. It was held, that the word 
** direct,** meant appoint, and that they had power to order the removal of the 
hackney coach stand* 6 B. & C. 29, Rex v. RawiiDsoB» Baq. 

(b) IS G. S. c. 7d. s. 12, ante» p. K)4. 
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Duty of The assistant surveyor must assist the surveyor to the beist ox 

assistaDt his skill and judgment whenever requested. He must aid* in 
•urveyor. calling in and attending the performance of the statute dilty, iii 
collecting the compositions, fines, penalties, and forfeitures^ in 
making and collecting the assessments, in making out and 
serving the notices authorized hy the act, and in all other reason- 
able matters required of him by the surveyor in the execution of 
his office under the act. The assistant, moreover, must truly 
account with, and pay over to the surveyor, or his order, all the 
money which shall come to his hands as assistant, or forfeit 
double the value of his receipts. Wilful neglect or default bid 
the part of the assistant in the performance of any duty requiiea 
by the act, is punishable by a forfeiture of a sum not more than 
5L nor less than 40^., at the discretion of the justice or jusjticei 
of the limit within which the assistant has been appointed. The 
surveyor is, further, required to send orders in writmg upon siuc^ 
assistant for the payment of all sums due to any person for wotk 
or materials under the act, which amount to 40^. or upwarcb^ 
and the surveyor shall not be responsible for any sum receivea 
by the assistant, which shall not be actually paid to him the said 
surveyor, or to his order, as we have said above (a). The sur- 
veyor himself shall forfeit for any neglect of duty which is hot 
otherwise provided against and punished by the act, a sum hp^t 
exceeding oZ., nor less than 10^., at the discretion of the justi^ 
or justices having jurisdiction therein (b). 

Surveyor of Of the surveyor of the turnpike-road, his appbintmen^ 
thetumpiko. liabilities, and duties, we have spoken in a recent page$ anE 
in the chapter on the repair of roads, this officer was ntientlbiie|L 
as having powers and authorities for the maintenance of 'tine 
road. We have also been made acquainted, that the surveVtS^ 
and clerk must not be the same person. For the better enfennii^ 
of the t!irnpike acts, however, the surveyor has an espNecial dutv 
to perform regarding weighing machines ; for he must make con- 
venient places for turning waggons, &c., upon every rJDad vi^H^ 
a weighing machine is erected, within 300 yards of such toD- 
gate, on each side thereof, if the ground will admit of it. If 
tiie driver of any such waggon, &e., heins requested to return 
with his carriage to the engine, shall negkct or refuse so to do^ 
he shall incur a forfeiture not exceeding 5/. ; and any pehtie 
officer or other person being present, may, after such neglect and 
refusal, drive and take back the carriage in order to be weighed (c). 
The surveyor is not personally answerable to the labourers, they 
must look to the commissioners, or the treasurer ((/}. 



(a) IS G. S. c. 78. s. 4. ^ 

(6) Id. s. 51. 
(c) 8 G. 4. c. 126. s. 24. 

{d) 1 Sir Wm. Bl. 670, Pechtn v. Pawley. But commisdoneivimdersira^ 
for paving the streets of St Alban's, were held fiabie in the ittt lnaitsa^]MtQ^ 



OBAP^,yi;c.]| ManageineniqfWajfs: Surveyif. 14Q 

The aoooants of the turnpike surveyor have been already loen- Accounti of 
tioi^; thoiBe of the surveyor of highways are examined ' into «»rveyor. 
with great strictness^ as we shall proceed to shew. 

The surveyor of highways must collect the several assessments^ Monies. 
ibr^tures, penalties, sums of money, and oompositionsr, within the 
yiear for which he is appointed surveyor, and must fairly enter a 
true account of such money as shall come to his hands, or those 
of his assistant, in a book kept for the purpose. The book must 
shew to whom, and on what occasion he has paid the same, and 
there -mUst also be a list of all debts due in respect of the pay- 
nients/ compositions, &c., to be collected. There must also be Tools. 
an account of all tools, materials, implements, and other things 
provided by order of the inhabitants at a vestry or other public 
meeting for the repair of the highways, at the public expence of 
ku3i parish, &c. The surveyor must produce these books, and Books pro- 
Vie assessments made within the year, to the inhabitants of the duced. 
parish^ &c, at a vestry or other public meeting held for the pur- 
posed. Within fifteen days before the Michaelmas special sessions, 
pb that the account, assessments, and lists, may be inspected by 
the inhabitants. Tlie books, &c. having been produced, the sur- Surveyor to 
yeyor shall take them to some justice of the limit where the ▼erify his 
parikh, &c. may be, and shall verify his account, upon oath, if re- *cco"°*»* 
quired, some oay after the above-mentioned meeting, but before 
tnie sessions ; the day and hour to be fixed by the inhabitants at 
their meeting as aforesaid. If the justice find the account cor- 
rect^ he may allow it, or if he find cause, he may postpone it till 
the sessions^ and then it may be allowed at the sessions, after the 
parts objected to by the justice shall have been verified and ex- 
plained by proper evidence, to the satisfaction of the justices at 
sessions. But in case any article contained in the accounts shall DisaUow- 
not be proved to the satis&ction of the magistrates, they may &<ice. 
diflAllbw the same. The accounts being settled, and allowed or 
disallowed, the books and assessments shall be transmitted to the 
churchwarden, or overseer, or some principal inhabitant if the 
place be extra-parochial, to be kept for the use of the parish, 
«c. (a) 

Moreover, the surveyor must give a duplicate of each< book Surveyor to 
and account, together with all sums of money remaining in his deliver du- 
hands, and all tools, materials, &c., to the succeeding surveyor ; P^*^** ^J 
or if no new surveyor be appointed, and he be continued sur- to°ucceed- 
veyor, then he must retain and account for them in his next ac- ing survey- 
count. The succeeding surveyor is required to recover and col- or. 
lect all debts, with as full powers on the subjjsct as his prede- 
cessor had (6). 

it was said, that they might recompense themselves out of the treasurer's funds in 
matters relaUng to their public capacity. 8 East,' 41, Rex v. Kingston. And 
Me H]ardr. 205, Meriel v. Wyrnqmold. 

(a) IS 6. S. c. 78. s. 48. 

{h) Ibid. 
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Penalty on If^ however, the surveyor should neglect to provide the iiodks, 
surveyor qt to enter the accounts and lists^ or to deliver the books, tcge^ 
making de- ^^^ ^j|.[j |.|jg duplicate, and the assessments, tools, &c. in man-^ 
ner aforesaid, he incurs a penalty not exceeding 5/. nor less than 
40^. And should he make default in paying or accounting for 
money remaining in his hands within the time and according to 
the directions above mentioned, he incurs a forfeiture of double 
the value of such residue as the justice shall adjudge to be in his 
hands (a). 

On deadi of Should the surveyor die before such accounts and lists are 
•urveyor, made out, or the requisites of the act are complied with, the ex- 
?.' *^*r ecutors must perform the duty of their testator in the same maa- 
ner, and under the same penalty (6). 



cutora to 
account. 



Fees to jus- The fee to the clerk of the magistrates for the printed abstract 
tices* elerk. has been already mentioned. TUs section awards to the clerks 

*i d. 

For the appointment and charge •.... 1 0* 

For the bond 6 

For the oath to be administered on verifying accounts 1 

And if any person shall receive a greater fee he shall forfeit 
10/. (c). 

It is indispensable, that these accounts should be v^fied be* 
fore a justice, for the special sessions have no original jurisdic- 
tion. Where, therefore, instead of carrying his accounts to the 
nearest magistrate, as he was directed by a resolution of the ves- 
try, the surveyor went before the special sessions, where they 
were allowed, the Court of King's Bench quashed the order of 
petty sessions for this allowance, for the reference ordained by the 
act is merely upon those parts of the account which are not allowed 
by the single justice ; the allowance, consequently, was not in pur- 
suance of the act (d). Notwithstanding this decision, it was con- 
tended in a subsequent case, that the exhibiting accounts before one 
justice was merely a matter of form. A surveyor attended with his 
accounts, but neglected to bring the assessments, upon which the 
magistrates, considering that he could not investigate the ac- 
counts without the assessments, desired the surveyor to attepid 
with all the necessary documents at the petty sessions f. Tl^ere 

(o) IS G. 8. c. 78. 8. 48. 

(6) Ibid. 

* That is, besides the sum of Is. for the printed abstracts. 

(c) 13 G. 3. c. 78. s. 48. Surveyors, appointed under the old act of 7 G. ^ 
were also directed to account, but no appointment of a surveyor was to be made 
under such old act. It was repealed by the statute before us. IS G. 3. c. 78. s. 
84. 

(d) 5 B. & C. 816, Rex v. Somersetehire Jintices. 8 D. & R. 738, S. C. 

f " Consent cannot give jurisdiction to a court that has none." 2 Burr. 746, 
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the aeoonnts ware allowed^ but the order was quashed upon mov- 
ing it into the King's Bench by certiorari, the statute not having 
been complied with^ which requires that the accounts shall be exhi- ' * ' 
bited before one justice in such a manner as to enable him to exer- 
cise his judgment upon them (a). When we come to speak of ap- 
peals in a mture part of this chapter^ we shall iina^ that the 
judgments of the justice^ and of the petty sessions are conclusive^ 
and that no <»riginal application can be made to the quarter 
sessions upon that subject *. 

We have little to say concerning the treasurers and clerks 4. Trea. 
of turnpike trusts^ besides that which has been stated already in n^ren and 
different parts of the chapter. Although^ for the sake of brevity, ^^^V*^ 
they are classed together in this place, their respective offices tmtts, 
may not imite in the same person, as we have seen, under severe 
penalties. The treasurer of a turnpike trust, however, must give 
security. The trustees are required to take sufficient security 
from every treasurer whom they appoint for the due and faithful 
execution of his office ; it is at their discretion to take such 
security from any other officer (6). 

The surveyor is the collector of rates for the maintenance of 5. Col- 
highways, the officer who takes the toll on turnpike roads is call- lectors of 
-ed the collector, and is invested with various powers to enforce ^^ 
the execution of his duty. These collectors are appointed by the 
trustees, as we have seen, and upon the death, incapacity, re- Death, &e. 
f\ftsal, neglect, or absconding of any one of them, any two trus- ^^ coUeetor^ 
tees, Sec* though not assembled at any meeting, may, by writing 
ymder their hands, appoint a person to continue until the next 
meeting of trustees. Sec. Such newly appointed collector is to 
'btfve the same powers as his predecessor, and to be answerable 
•iike him in all respects. Should any collector, who has been 

hf Foater, J. So that, before the highway act, where the quarter sessions had ex- 
ercised a jurisdiction over the surveyor's accounts, the Court of King's Bench 
qiiasbed their order. 8 Burr. 745, Rex v. Hartshorn. 
• (a) 6 B. & C. 152, Rex v. North Riding of Yorkshire Justices. 

, • PosL For the punishment of persons assaulting surveyors in the execution 
.cif tbeir duty, see post, p. 154. 

(6) .3 <3. 4. c 126. s. 76. A banker is in the nature of a treasurer. Where 
it was enacted, that if any treasurer, collector, officer, or other person appointed 
by the commissioners of a local paving act should become bankrupt before he 
uigiit have satisfied all the monies received by him for or an account of the com- 
missioners, the assignees should pay in full all the money due, in preference to all 
debts, except those of the crown : it was held, that bankers were within the words 
V other person," as being in the nature of treasurers, and that as the statute did 
not require their appointment to be in writing, the employment was equivalent to 
an appointment. 5 B. & C. 611, Frost v. Bollaud. Where also the same bankers 
had sold certain exchequer bills, the assignees were equally held answerable in full, 
for the words of the act included aU monies received for or on account of the com- 
missioners, and were not limited to moides received by virtue of rates and assess- 
ments. 5 B. &. C. 622, Dougan v. Bolland. 
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discharged &0m hU office^ or the^wife^ widow^ 'dtSd^ ^unify^ndr 
r^oesentative of any collector deceased^ or who hasdbBoondad^^oit 
Refuiai to who has neglected his duty> or has been discharged, or any>odi«r^ 
give up pot- person, having possession of any toll-house, buildings, or weighing- 
!!?M^..^^ A machixie, negfect or refuse to deliver up such possession for ttiitee 
days after demand nfade, and notice given in writing for that paf^' 
pose by any two or nuire trustees, &c., or their clerk or treasttrer ); 
any justice of the county, &c. where such toU-house may be, itmy;' 
by warrant under hand and seal, order any constable or peace officer 
for the same county, &c. to enter such house, &c. with such ^ 
sistance as may be necessary, in the day-time, and remove tl^' 
person found therein, together with the goods, and to putithil'^ 
trustees, &c. or their officers, in possession (a). 



}.l!,M 



Collector Should any collector, or other person acting as sadi, lAoisr^ic) 

abKonding. penalty, and then abscond, any justice, before whom the paar^' 

may have been convicted, if the collector abscond aHl^ (dtn^ 

viction, may order and adjudge that the penalty shall be-^Mod^ 

by the lessee or farmer of the tolls under whom thecoUeet^seti^^^ 

and the forfeiture shall be levied on the lessee, and applied l^e 

other penalties. If the collector have absconded pri<^ to' con^^ 

'■„, . . tion, any justice acting for the county may make a simiW acQn^-^ 

Y.- ^ioation upon an examination of the circumstances, and up6n tit^] 

certaining from witnesses that the offence has been eofiinOil^'^ 

ted (6). "*^ 

Collector Every toll collectmr must put up his name on some ccmspieueiai-;^ 

miutputup part of the front of his tou-house, i. e. his christian and sur^-' 
his name. ^ name^ painted in black on a board with a white ground; eMii "' 
letter to be two inches in length, and of a breadth in proportion. 
Soch board is to remain there during all the time of the ooUee- "^ 
tor's duty at such toll-house. A neglect respecting the board iik ' 
aforesaid is punishable by a forfeiture of 5/. (c) -^ 

Ofiencetby The following offences by collectors are also liable to tb^'*' 
collectors, same penalty. Demanding and taking a greater or less toll'- 
how punish- ^.j^^ jg j^g|. j^^j^^ any person, or any toll from one exempted fhttn '^ 

Jayment of toll, and who shall claim such exemption. Re- 
ising to permit any person to read or hindering him from read^ 
ing the inscription on the board. Refusing to tell his christian 
and surname to any person demanding the same on being paid 
. the toll, or giving a {gUse name in answer to such a demand. 
Refusing or omitting to give a ticket denoting the payment of 
the toll, and specifying the toll-gate where it has been delivered, . 
together with the toll-gates (if any) freed by such pajrment. - 
Unnecessarily detaining or wilfully obstructing any passeioger - 

(a) 4 G. 4. e. 95. s. 49. 
{b) S G. 4. C4 186. s. 64. 
(c) 4G.4.o.9d.«. 80. 



fmn •pmbig'Aeoa^hia gate> the 1^ uXk ykSmg^fiiA ''^'iett^ 
doreid^ >r Mokiiigiise of any scurrilous laaguage to .nhjr ti^tu(te^;; 
^Vtraveller^ or passenger (a). ' ' ,; 






a. 



^ It is expressly declared^ however^ that the proceeding agatittst' Wbmaot 
.QOJUieetar for asking and taking an illegal toll shall be bjr pro6ecii*i^ punishabk 

tiopi before a juaticej and not by an indictment for extoMony <»-, ^1!?^^^ 

hj»^Y other course whatever (o). 



v>i' 



,!!Phe trustees of any turnpike road, or the collector of tdls on^ ToHs how 
d^ «ny local act may demand and take eyenr day (such day fyt to be coU 
t^^; purposes of all local turnpike acts being computed frem ^^'^^^ 
twelve o dock at night to twelve o'clock ci the next suooeedii^ 
night) the tolls mentioned in any such act^ at the respective toU- 
g^tfpj.tiumpiikesi, side-bars, and chains, in, upon, across, or on the 
si^lfifl-ilf any turnpike road. Such tolls are to be demanded and 
talien liefcire any horses, cattle, or carriage can be permitted to 
pj|i|9: through* The tolls so levied are vested in the trustees of 
t^- local act for the purposes thereby directed (e). 

. T]bbe collector has power to distrain any thing upon whidi the Collectors 
toll is impost in case of a refusal to pay. On a demand- being how to en- 
miAfjle, if the party applied to neglect or refuse to pay, th^e ^tla^^^^^ W" 
l^^r mBf, abne, or with assistance, if he shall think it nece»^ ™^ 
sary, seize and distrain any horse, beast, cattle, carriage, - (H^' 
other thing, in respect of which toll is imposed, together with 
t^inr.bridl^, saddles, gears, harness, or accoutrements, (except 
tha .iiridled reins of any horse or beast separate fr<»n the horse or 
beM,) or any carriage in respect of the horses or cattle drawiiig' 
the .carriage on which the toU is imposed, or any of the goods or 
chat|»ls of the person so refusing to pay. Then, if the toll, to* ' 
g^er with the reasonable charges of the seizure and distressy 
shall not be paid within four days next afterwsods, the person-' 
distraining may sell the horse, &c«, or a sufficient part . thereof, 
retjoxniiig the overplus (if any) and what may remmn unsold, to 
the owner, upon demand, such tolls and charaes being first de^ - 
doeitod from the money produced by the sale (d), 

CSollectors are compelled to attend to the weighing of carriages. Collectors 
For the keeper of every toll-gate or bar, where there is any *? ^^^^ «""- 
weighing engine, or other person appointed by the trustees, &c., ^'^I^a 
or by their lessee to the care of such engine, is required to weigh ^^ 
all waggons, carts, and carriages liable to be weighed, which shall 
pa^s loaded through such cates or bars, and which he shall be- 
lieve to csurry greater weigats than are allowed to pass without. ; 
payment of an additional toll. If any collector, &c. shall permit 

(a) 4 G. 4. c. 9b, 8. 80, 

(b) I<L 8. 60. 

(c) 9 G. 4. e. 77. 8. 16. 
Id) S G. 4. c. 126. 8. S9. 
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any such waggon^ Sec to pass with greater weights than are^ al- 
lowed, without weighing and receiving the additional toll^ he 
shall forfeit 51, for every offence ; and if the owner or driver of 
any waggon^ &c. refuse to allow the weighing, or resist any gate- 
keeper or collector in so doing, he shall £)rfeit a sum not exceed- 
ing 5/. (jo) 

Trustees, And in order to detect any fraudulent contrivance or n^lect 

ftc may of duty in collector^ any trustee, &c. or surveyor of a turnpike- 
have car- 3poad, may, if he suspect connivance or neglect^ cause any wag- 
we^ed. SO^f ^^' which shall have passed through any toll-gate where an 
engine is erected, and shall not have gone more than 300 yards 
beyond the gate, to return to the engine, and to be there weighed 
with the loading which passed through the gate in the presence 
of such trustee, &c. This may be done on requiring the driver 
to drive his carriage back to the engine, and on payins or ten- 
dering Is. to him, which shilling shall be retumea to the person 
paying it, if upon weighing the carriage and loading, the weight 
shall be found to exceed the allo¥(^nce (6). And further, if any 
collector, &c. shall suffer any waggon, &c. to pass upon any road 
within his view and knowledge, or to pass with wheels of ^ a less 
breadth or a different construction *, without such names and 
description painted thereon as the act directs, and shall not, 
within one week proceed for the recovery of the forfeiture, &c., 
or shall allow any coach, &c., or any passenger to pass through 
any toll-gate, without paying toll, or shall be guilty of any other 
misconduct, he shall forfeit, on conviction before one justice^ a 
sum not exceeding 5/. for each offence, at the discretion of the 
justice (e). 

These officers are protected in the proper exercise of their 
duty. For if any person shall resist or make forcible op- 
position against any person employed in the execution of any 
turnpike act, or shall assault any surveyor, or any collector, or 
shall pass through any turnpike gate, rail, chain, or other fence 
set up by authority of parliament, without paying the due tollt, 
or shall hinder or make any rescue of cattle or other goods dis- 
trained by virtue of the act, such offender shall forfeit a sum not 

(a) S G. 4. c. 1S6. s. 28. And see s. 11, post, in this chapter; and post, in 
thjs ch^ter, for the penalty which they incur for not attending to the lamps, 

(b) 8 G. 4. c. 126. s. 23. 

* The words ** or drawn with a greater number of horses than by the act al- 
lowed,** stood in this place originally, but were repealed by 4 G. 4. c. 96. s. 87. 

(c) G. 4.C. 126. s. 52. 

f It is no defence, upon appeal to the sessions, to say that the gate has beei) 
unlawfully erected. The rejection of evidence to Aat effect is exclusively a ques- 
tion for the determination of the sessions, and a mandamus was consequently re- 
fused. The court also declined to interfere with the conduct of the trustees in 
having erected the gate, after a lapse of twenty-^x years, for there were other re- 
medies open to the party aggrieved than by mandamus, as indictment or trespass, 
which latter, the court observed* would be the more adequate and proper mode of 
redress. 1 D. & R. 325, R^ v. Cambridgeshire Justices. 



(SAP.^i.^ Management of Wty 9* TSit. 155 

iszceediiig 10^. ftt the discretion of the justice l^ore whom he 
shall be convicted (a). 

No collector, or person renting the tolls, or residing in the tidl- Toll-keeper 
li^iiMe, tier any apprentice or servant of such collector, &c., shall "°* ^° 8"" 
thereby gain a settlement (6). This clause, it should be noticed, ••®*"®"*®° 
does not preclude a toll-keeper from gaining a settlement at all 
events, if he rent a tenement, for example, and comply with the 
provisions of the legislature regarding that mode of settlement, 
nis right to remain in the parish wiD not be affected by the 
turnpike act. And it was thus decided 'under the old turnpike 
aet> where the servant of a collector resided in a turnpike-house, 
but rented a tenement of more than 10/. per annum in the 
|Ktiish (c). 

So again, under the old act, which was similar in this respect 
to the present, it was determined, that the renting of bridge-tolls 
WSB'nbt within the prohibition, the bridge in question being no 
part of the turnpike-road {d). But where a person rented the 
tuUsVrising from certain gates near the city of Durham, smd re- 
ftided in a turnpike-house erected by order of commissioners ap- 
pointed under an act for paving the streets of that city, he was 
field incapable of acquiring a settlement, although the words 
**'tiimpike road" did not appear in the local act ; for, by the 
Coart, the ohe is a stone road, and the other a gravel road, and 
et^ery character belonging to a turnpike road belongs as well to 
this (e). 

A subsequent statute enacts, that no collector or receiver of 
tolls for overweight, residing in any house or building erected 
or used by the trustees, &c., for the residence or accommodation of 
persons appointed for weighing, nor any apprentice or servant of 
sudi collector, &c., shall ikerd)y gain a settlement ( jT). 



II. Of Tolls. 

The mention of collectors naturally leads us to the subject of 
tolls. The first thing to be done, is for the trustees or commis- 
sioners of the turnpike-road to farm out or let the tolls. This 
must be done at a public meeting, where the trustees are to let 
the gates on their respective roads. Notice must be given of the Notice of 
time and place of letting, at least one month before the day, by af- meedog to 
fixing it on every toll-gate on the road, and also by inserting it ^ ^^ 

(a) S G. 4. c. 126. s. 139. 

(6) Id. s. 51. 54 G. S. c. 170. s. 5. 

\c) 5 Kast, SSS, Rex v. Denbigh InbabiUnts^ 

(d) 1 M.& S. 514, Rex v. Bubwith Inhabitants. 3 M. & S. 249, S. Pv per 
Lord EUenborough, C. J. 

(e) 1 1 East, 93, Rex v. Elvet InhabiUnts. 
(/) 4 G. 4. c. 95. s. 31. 
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ip. some newspaper circulated in that part of the countiy.. Tb^Si 
scan which the tolls produced in the preceding year must yi>e^ 
specified in the notice^ clear of the salary^ (if any hired collector 
were appointed ;) and it must state^ that the trustees will let the 
tolls by auction to the best bidder^ on his producing sufficienf 
sureties for payment of the money monthly or otherwise^ (as in 
such notice snail be specified^) and that they will be put up al 
the siun which they were let for, or produced in the preceding 
year^ clear of the collector's salary (a). 

To prevent any fraud or undue preference, the trustees^ &c.« 
must provide a glass with so much sand in it as will run from 
one end of it to the other in one minute, which shall be placed o^i 
the table, and shall be turned immediately after each bidoing ; and 
so soon as the sand shall have run out, the glass shall be tume^ 
again, and so for three times, unless some other bidding vaiisTr 
vene, and if no other person shall bid until the sand have inm 
through the glass three times, the last bidder shall be the hnaer 
or renter, and shall forthwith enter into a proper agreement ^foie 
letting the tolls, and "pSLjing the money specified in the notioa 
with such surety, and under such conditions, &c., as the trustee^ 
&C., may think fit. In default of entering into the agreement 
forthwitn, the tolls may be put up again immediately, and a6 
continued until a bidder is found who will enter into the agree- 
ment. If there be no bidder, and the tolls should not be let at 
the auction, the trustees, &c., may accept a private tender, and 
let the tolls for any sum not being less than that at which thty 
were leased the last time. Or the trustees, &c., may appoint a 
collector, or fix some future day for the letting, notice being first 
given as above, and they may put the tolls up in- that case ai 
such sum as they shall think Jit (6). " .. 

Any person, whether &rmer, renter, or collector, who shall 
take a greater or less toll than is authorized by the act under 
which he collects, shall forfeit 5/. for every ofience, and if the 
trustees, &c., think fit, the agreement snail be vacated, and 
made null and void (c). 

The trustees are entitled to bid for the tolls so to be -let, either 
by themselves, or their derk or treasurer, or any other person 
authorized. But no tolls shall be demised or leased for a longer 
term than three years (df). 

It is declared more specifically by a later act, that the trustees 

(a) 3 G. 4. c. 186. s. 55. 

* Signed by the trustees, &c. or any two or more, or by their clerk or treasurer, 
and the lessee, or farmer, and his sureties. It need not be by deed, or under seaL 
S G. 4. c. 126. 8. 67. 

(6) Id. s. 56. 

(c) Ibid. 

ld\ Ibid. 
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m9j appoint some person to bid on their acooant^ to tlie intent Trustees 
tl^t' Ae tolU should not be let for less than their ade^piate j^/^^ 
vaine (a). bid. 

. Tlie tolls may be let in lots. They may be leased either in Tolls may 

Onelot^ or by parcels and in several lots; and if the trosteeSi be let in .. 

fcj,, thibk proper to adopt that method^ they are empowered to ^^^ 

pat np each parcel at such sum as they may choose (o). ^^ „^ be 

pat up at 
It happens sm&etimes^ that a toll-gate or bar belonging to the any sunk 

traatees^ Sec, of one road is placed so near to the gate or bar of 

HSnotiier road as to be inconvenient to the respective trusts^ and 

to the public^ in such cases the trustees^ &c.^ of any turnpike- 

ihkd may rent the tolls of such other road adjoining to that un- 

aj^ their 'care, by agreement at a public meeting hmden for the 

p]ijMM, and they may collect and receive the sam^ or reduce 

ilf' oiteoiidnue them, as diey may see fit (c). 

'^ tltainag stated how the tolls are farmed^ we come now to shew TUde of 
&!^ JkgBd mode of proceeding to coUeet them. The trusteesj tolls. 
tet.,^ate required to put up> and continue at every eate a tables 
ittinted in distinct and legible black letters^ on a IxMurd with a 
white ground^, containine at the top the name of the particular 
gftte, and a list of the toUs payable there^ and distinguishing the 
wkal amoui^t of tolls payable under any particular act> and under 
tiie two acts of 3 6. iV. and 4 G. Iv.^ and the different sorts 
Irf carriages for which they are to be paid^ when there shall be 
any Variation therein^ together with a list of the several gates 
.wmdi' are wholly or partially cleared by payment of toll at the 
gate where the table is affixed. The trustees^ &c. are to provide 
tickets^ denoting the payment of toll^ on which the name of the 
|ste at .which such tickets are delivered must be specified^ and 
UH) the names of the gates freed by the payment^ one of which 
tfckets shall be delivered gratis to the person paying tl^e toll, 
pn tibie production of such tickets at any gate therem mentioned 
as being deared by the payment of toU at the gftte where the 
ticket was delivered^ the person producing the same shall pass 
thiough thegate or gates without paying any further m* addi- 
donal toll (cQ. 

Of collectors we have already spoken^ and it has been seen^ i^cpmcii 
that the trustees may^ if they tninjk proper^ appoint persons to vmyjtpfmak 
collect their tolls^ but it is also proviaed^ that during snch time v^^nao^iio-: 



recetve. 



fa) 4 G. 4. c 95. s. 53. 
rft}Id.s.62. 
nc/'Id.8.64. 

(d) Id. 8. 88. ; 8 G. 4. c. 126. s. S7. We have seen, that the coUtdot is 
boHnd under a pmlty to deliTer these tickets* Aate^ p. 152. 
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as the tolls are leased^ the lessee^ &c.^ or person appointed, by 
writing under the hand of the lessee, &c., may demand and 
take the tolls so le^ised, and use all such means for recoveriiig 
them in case of non-payment or evasion as any collector ap- 
pointed uilder the turnpike acts might use. Such lessee, &c., 
or person so demanding and taking the tolls is to be subject to the 
like penalties as such collector so appointed by the trustees, &c., 
as aforesaid (a). 

Contncton ^^ two statutes referred to in the margin enable contractors 
ditcbarg€d for tolls or penalties in respect of overweight at the time of 
from their passing the act of 1822, and contractors for tolls generally at the 
virtue*of s^ passing of that of 1823, to give up their contracts respectively; 
G, 4*,^ 4 upon giving notice by the Ist of September in each year (6). 
Q. 4. ^d Uie latter statute gives power to the trustees, &&, upon 

such occasion to make any new contract with such lessee, &c, 
or to make any compensation to such persons in respect of tolls 
payable on the road, or of the tolls or penalties for overweight ; 
tff- to cause such tolls to be re-let on a day, and at a place ap- 
pointed by them, of which re-letting a month's notice was Sa^ 
diared to be necessary. Such re-letting to be for the best priiSe^ 
and not necessarily at the sum for whidi they were last let. No 
other meeting for such re-letting was required (c). 

Tolls pay- Previouslv to entering upon the important question as to the 
able in re- liability of different carriages to pay toll, it may be observed; 
■P^* 0^ that the trustees <rf every turnpike-road have power to compouikd 
"* "* for any term not exceeding one year with any person for tolb 

payable in respect of horses, cattle, or beasts, or carriages, pass- 
ing through any of their gates, and collected and taken under 
the authority of the particular act in the execution of which 
the trustees, &o., making such composition shall act, or of the 
turnpike statutes 3 G. Iv . or 4 G. IV. (rf). 

The scale of tolls varies according to the provisions of the 
local acts, which are framed to meet the exigencies of the variom 
roads which they regulate, but the legislature has made many 
general provisions both regarding the quantum of tolls, and t&e 
particular description of carriages chargeable, which it now be^ 
comes our duty to consider. 

With respect to carriages affixed, tied, or secured to others^ 

(a) S G. 4. c. 126. $. 58. 

\b) 3 G. 4. c. 126. 8. 17. 4 G. 4. c. 95. s. 8. 

(c) 4 G. 4. c. 55. s. 9. The statute 3 G. 4. c. 126. 8. 18, gave a Iik6 au- 
thority» but it was confined to the tolls or penalties in respect of o^ervxight, 
whereas the later act included aU tolk. > - 

(d) 4 G. 4. c. 95. 8. 13. the prohibition in the act of 3 G/4, agidnst ^^ang 
a composition in respect of tolls for overweight is repealed by 4 6. 4. c. 95. a. 12. 



what car- 
riages. 



afftcedto 
otheiT. 



C9AP. yjif^ MoHOgemtnt of. Wags : TjqUs. U9 

the act directs^ tbat if no toll be specified by any act to be taken 
fi»r any coach, chariot, chaise, or other carriage with four wheels 
affixeoj &c., to any wa^on or cart, the same toll, and no more, 
shall be demanded, as if the same were drawn by two horses. 
So i^ain, any chair, cart, or carriage, with two wheels only, and 
so affixed, &c., shall pay such a toll as though it had passed 
through the gate with one horse, provided, again, that no specific 
toll be directed by any act. Lastly, if any horse be fastened to 
any wa^on, cart, or other carriage, not being used in drawing it, 
no higher toll shall be taken than as for a single horse. How- 
ever, if any coach, chariot, chaise, chair, cart, or other carriage, 
80 affixed, &c., shall have any goods conveyed therein besides die 
harness belonging, and such articles of package as may be ne- 
oetsaiy for the protection of such carriages, the same shall be 
liable to double the toll imposed as above (a). 

After the 1st of January 1823, the trustees, &c., of any turn- Extra half 
pike road were required to demand and take the following extra ^^ ^* 
tMa: 

V ^ • «^ au I, f One half more 

Par ev^ waggon, warn, cart or other such ^^^ ^^^ ^^ 

carnage, having the feUies of the wheels of ^avable for such 
less breadth than four inches and a half at the< *^^ . ..t 

bottom or sides thereof, or for the horse or ' it ^X. t 
m ^^^ J • \.\. . wheels of oinch- 

norses, or cattle drawing the s^me . u^^^t. 




the 
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torn or sides thereof, or for the horse, &c. (6)... I . lAi^odth 

The rate for the width of wheels, as ordered by the old act of Ezceptionfl. 
13 6. III., was not acted upon univ^sally. Provision was, there- 
fore* made by the legislature upon a different scale from that given 
above, in respect of such roads as w6re not regulated according 
to that statute. Thus, where the trustees, &c., shall not, previous 
to the passing of the 3 G. IV. [^the act of 1822 J have taken 
and collected the additional tolls on waggons, &c., having the 
wheels of less breadth or guage than six inches, &c., as directed 
by 13 G, IIJ. and where, under the particular or local act there 
shall not be any scale of- tolls applicable to the road in question, 
such trustees, &c., after the Ist of January, 1824, shall con- 
tinue to take, 

(a) S G. 4. c. 126. f. SI. 
(6) Id.s.7. 
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Par every waggon, wain, cart. «r other such C^t^S^ 
carriase^ having the fellies^ &c., of less breadth^ j , ^ , *^ 

&C.. than four inches and a half, or for the i^^ % 

•I o Jior 8UCI1 waff- 

^««*^' ^^ (gons, &c ^ 

For every waggon^i &c, having the fellic^^ \ 4.1, ^ ^i/^ 4. 11 
&c, of the breadth of four inches and a half J *^"*,/*^®*^ 

and less than six inches at the bottom, &c J payawe tor tiie 

(^same. 

^One third less 

And for every waggon, &c., having the fel- \ than the toll 

lies, &c., of the breadth of six inches or up-< payable for the 

wards, &c. {a) i same by virtoe 

V^of any act. 

The next section relates to cases where there is a scale of tdls 
under a local act. Where a higher or lower rate of tolls iato be 
collected on any waggon, wain, cart, or other such carriages, r«- 
gukUed hy the greater or lesser breadth of the wheels, and where 
the additional tolls imposed in respect of the breadlli of wheels, 
by 13 6. III., shall not have been collected or imposed, the 
trustees, &c., were empowered, after the 1st of January, 1824» 
to continue to collect the tolls directed under the local act> but 
they are prohibited from imposing the additional tolls (6). 

Then comes a provision for reducing such of the above-men- 
tioned tolls as were increased by the act of 1822. For in every 
case where the tolls should be in the trustees' hands, and col- 
lected on their account, the trustees were directed to reduce the 
tolls witkin 14 days after the passing of the act, in case they had 
been increased by the act of 1822. The amount of the toll to be 
fixed according to the provisions above stated. If the tolls were 
let to farm, in such a case, then the trustees, &c., might com- 
pound with the ^rmer or lessee for reducing the same, and fixing 
the amount according to the new scale, sudb provision to come 
into operation at the time of the reduction, and not to be post- 
poned until 1 Jan. 1824 (c). 

Exception Cylindrical wheels are favoured, as they do less damage to the 

in &Toiir of road. Any waggon or cart having the bottom of the wheels 

P^l^ rolling on a flat sur&ce, and the ns^ of the tires counter-sunk 

^ and b«ing cylindrical, (that is to say) of the same diameter on 

(a) 4 G. 4. c. 95. 8. 5. 

{b) Id. 8. 6. So it had been determined in Ridge v. Garlick, 8 B. Moore^ 
461. 

(c) 4 G. 4. c. 98. 8. 7. 
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'"fllfc iHlfide next '^he carriage as on the outside^ so that when such 
^iili06ls sblQl be tolling on a flat or level sur^ice^ the whole brecidth 
"feiiall%eftY eqnally on such surfiace; and having, moreover, the op- 
INMitd'ends of the axle-trees, so ^r as the same shall be inserted 
mto th<i naves 6i the wheels, horizontal, and in the continuance 
of one straight line, without forming any angle with each other, 
'fllid eaeh pair of wheels having, when resting on the ground^ the 
lower parts at the same distance from each other as the upper 
}Murts ; — may be charged with a reduced toll, so as it be not less 
than two-thirds of the full toll, under an order of the trustees, 
&c. at a general meeting, if they shall think fit so to order (a). 



•H'! "» 



, Any trustee, &&, or collector, or his deputy^ or other person wheels may 
^.^Miting under the authority of the trustees, or oi their lessee, may be measured. 
jiaye the breadth and construction of every waggon, cart, or other 
such carriage measured and examined. Such measurement and 
examination to take place before the carriage is allowed to pass 
. tfanough the toU-gate, or bar, if required by the trustee, &c. 

Should any owner or driver of such waggon, &c., turn or drive Penalty on 
out of the road in order to avoid or evade such measurement, or persons re- 
refuse to allow it, or an examination of the construction of his *'«**°fif ^^^ 
carriage, or attempt to pass through any toll-gate or bar before ™ent" 
ibe same shall have been done (if required) ; or should such 
owner^ &c.> in any way hinder or obstruct the trustee^ &c., in 
'making such measurement and examination^ he shall forfeit a 
sum not exceeding 5/. for every such offence. 

It shall not be lawful, moreover, for any waggon, &:c., not 
permitted to be measured, to pass along the road ; and if any col- 
lector, or his deputy, or other person appointed to collect the 
tolls, shall allow such carriage to pass before the above measure- 
ment, &:c. shall have been complied with, (the same having been 
leqEired,) the offender shall forfeit a sum not exceeding 5/. for 
every offence (6). 

Nevertheless, the following carriages are declared to be ex- Exceptions 
oepted from this rule relating to the breadth of wheels, as well as to the rules 
fifom the regulations as to weight, and also to tolls payable in re- " *^*u^ 
spect of the wheels and the weight of carriages— as chaises-marine, Jj^ggu ^^^ 
coaches, landaus, berlins, barouches, phaetons, sociables, chariots, 
calashes, hearses, breaks, chaises, curricles, gigs, chairs, or taxed 
carts, or any cart not drawn by more than one horse or two 
oxen(c). 

Trustees may reduce tolls. Should no power, or eflectual Reduction 

of tolls. 

(a) 8 O. 4. c. 126. s. 9. See ante, p. 82, as to the tires of wheels used on 
turnpike roads. 

(6) SG. 4. c. 126.8. 11. 

(c) 4 G. 4. c. 96. s. 19. See post, 178, n. (6). 

M ' 
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power be given them under the act by which they are appointed^ 
they are empowered, by virtue of this act, []3 G. IV.] to lessen 
ana reduce, from time to time, all or any of the tolls granted 
by any turnpike act during such time as they may think proper. 
A meeting must be held for the purpose, and one calendar 
month's notice given in writing, to be ai&xed on all turnpike 
gates upon the road, and inserted in some public new^mper cir- 
culated in that part of the country (a). 

They may also, afterwards, at a meeting held as above, ad- 
vance the tolls so lessened, as they may see occasion, provided 
such advance do not exceed the rate granted by the act of par- 
liament under which the tolls are demanded (6)« 

But where the whole money borrowed on the credit of the 
tolls shall not have been discharged, the reduction shall not take 
place without the consent of the person or persons entitled to 
five-sixths of the money remaining due upon such tolls (c). 

But the reduction of tolls must be proportionate, and so also 
must the advance. That is, as to waggons, carts, and other car- 
riages, the breadth of whose wheels are regulated by the act, 
\oi 1822^ reference must be had to the proportion or scale of 
tolls payable on such waggons, &c. accordmg to the breadth of 
the wheels. So that the trustees, &c. making the reduction or 
advance, shall reduce or advance the toll payable on waggons, 
&c. having the felh'es of the breadth of six inches, and shall then 
take and demand double, or other proportions, (as the case may 
be,) of such reduced or advanced tolls on waggons, &c. having the 
fellies of a greater or less breadth than six inches. Any reduc- 
tion or advance made in any other manner than the above to be 
null and void (d). 

And the trustees, &c. of roads within ten miles of the cities 
of London and Westminster, and the borough of Southwark, are 
empowered to lower the additional tolls for overweight, directed 
to be taken by the act of 1822, as they may think proper. A 
meeting must, in this instance, be held previously ror the pur- 
pose, of which fourteen days' notice shall be given, and the 
trustees may then take the reduced tolls agreed upon at such 
meeting (e), 

A case has occurred on the above section which speaks of a 
proportionate reduction or advance. Trustees under a local act 
were authorized to take four descriptions of toll at their different 
gates. It was contended, that the trustees had a power to re- 

(a) 3 G. 4. c. lae. 8. 4S. 

(6) Ibid. 

(c) Ibid. 

(V) Id. 8. 44. 

(e) 4 G. 4. c. 06. s. 20. 
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jdnoe the toUs at all or any of the gates ; hut the court said^ that 
such a deduction could only he made at all the gates, and that the 
l^islature never intended to concede to them the power of redu- 
cing <Hr advancing the tolls at one gate^ and not at another. A rule 
lor a mandamus, therefore, commanding the trustees to call a 
meeting, for the purpose of estahlishing an uniform rate of tolls, 
was made absolute (a). 

We have now shewn, that certain tolls are payable by virtue Additional 
of the respective local acts which regulate the different roads, *°^ ^°f 
that certain tolls are also payable in respect of a greater or less <'^®'*®*8"** 
Inneadth of wheels, and in the chapter on the user of ways, we 
have given a table of the weights which may be ordinarily carried 
upon roads at the usual charge. Should there be an excess of 
weight in the loading of the carriage, such carriage becomes liable 
to anotiier diarge, called, an additional toll, 

Hie Scale is as foUows: p" huniked. 

s, a. 

For every hundred weight, {oi 112 lbs. to the hun- 
dred weight *[] whi^ any waggon, cart^ or other 
such carnage, together with the loading thereof^ 
shall weigh over and above the allowed weight, 
for the first and second hundred of such over- 
weight ....;.... 3 

Above two hundred, and not exceeding five 6 

Above five, and not exceeding ten hundred ••• 2 6 

For every hundred exceeding ten 5 

Such sums may be collected by the usual persons authorized, 
and may be levied and recovered like other tolls or duties pay- 
able on the road on which any such weighing engine shall be 
erected, and the monies are to be applied to the repairs of the 
road (6). 

There are also additional tolls on some roads for watering Addidenal 
them during certain months. The time for watering under ^°^* (°' 
such acts having been found too limited, the trustees, &c. are ^"^^jT"*^ 
permitted, by a new enactment^ to water roads between the 1st 
of March and the 1st of November, and to take the additional 
toll during that interval. The trustees are to have the same re- 
medies for recovering the last-mentioned tolls, as in the case of 
other tolls (c). 

(a) 4 B. & C. S61, Rex v. Bury and Stratton Roads* Trustees. 
♦ The words of the act, 

(6) S G. 4. c. 1S6. B. 15. See under the old acts, Ck)wp. 965, Chamberlin v. 
Sonshurst. 

(c) 8 G. 4. c. 126. 8. 180. 

m2 
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Tolls gene- Tolls taken on turnpike roads^ whether according to the ordi- 
rally not nary scale, or for overweight, are not rateable. Nor are toll- 
rateable, houses. , The words of the act are very explicit, that no tolls, 
nor toll-house, nor any person in respect of such tolls, or toll- 
house, nor any tolls or penalties for overweight, nor any person 
in respect thereof, shall be rated or assessed towards the payment 
of any poor's rates, or any public or parochial levy whatso- 
ever (a). 

^ 

Penalties The penalties for obstructing the weighing of carriages have 

for evading been already mentioned (6) ; it remains only to notice the pu- 
^^^^' nishment which is inflicted upon such as evade the common toll. 

Thus, if any person shall go off or pass from, any turnpike road 
with any horses, cattle, beast, or carriage, through or over any 
adjoining land, not being a public highway, (such person not be- 
ing the owner or occupier, or servant, or one of the family of the 
owner or occupier of such land,) with intent to evade the pay- 
ment of toll ; or if the owner or occupier of such land shall know- 
ingly or willingly permit any person (except as aforesaid) to go 
over such land with any horses, &c. Qas above] with a like intent ; 
or if any person shall give or receive from any person other than the 
collector, or forge, counterfeit, or alter any note or ticket directed 
to be given with a like intent ; or if any person shall fraudulently 
or forcibly pass through any gate with any horse, &c. ; or leave 
upon the road, &c. any horse, &c. whereof the payment of toll 
may. be avoided or lessened; or have any horse, or other beast or 
cattle taken off from any carriage, either before or after passing 
through ; or having passed through, shall add or put any horse or 
other beast to any carriage, and draw so as to increase the num- 
ber of horses, &c. drawing the carriage, after the same shall have 
passed through any toll-gate, whereby the payment of toll may 
be evaded ; or shall do any other act to evade toll ; such person 
shall forfeit for each offence a sum not exceeding 5/. (c) 

Disputes If any dispute should arise about ijie amount of tolls due, or 

*^i?^^'°!!? *^^ charges of making, keeping, or selling any distress for non- 
settled bv a P^y^^^* of toll, the collector, or person distraining, may retain 
justice. *^^ distress or the money arising from the sale of it, until such 

amount and charges be ascertained by some justice for the county, 
&c. wherein the turnpike gate at which the disputed toll is pay- 
able, may be situate. The justice, upon application made to him, 
shall examine the matter on the oath of the parties or other wit- 
ness, (the justice being hereby empowered to administer such 
oath,) and shall determine the amount of the toll due, and award 
such costs and charges to either party as may appear proper to 

(a) 3 G. 4. c. 126. s. 51. 4 G. 4. c. 55. 8. 81. 
• {b) Ante; pp. 148. 164. 

(c) 3G. 4. c. 126. s. 41. 
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him. Such costs and charges are to be recovered in case of non- 
payment by distress and sale of the goods of the defaulter by war- 
rant under the hand and seal of the said justice, the overplus to 
be returned (if any) after deducting the costs of the distress and 
sale (a). 



Of Exemptions Jrom Toll. 

We come now to a very important part of our subject, and one 
which embraces many disputed points ; namely, the various ex- 
emptions from payment of toll which have been allowed by the 
l^islature. 

Firsts no toll is to be taken for any horses or carriages attend- His ma- 
ing his Majesty or any of the royal family, or returning there- jesty's 
from Qor (under a more recent act) for any horses or carriages at- ^^o^ses, &c. 
tending or going to attend, or returning from having attended his 
Majesty or any of the ro^al family (6).] Nor in respect of car- Materials 
rying or conveying, or going empty to fetch, carry, or convey, or for roads 
returning empty from carrying any stones, bricks, timber, wood, *"^ bridges. 
gravel, or other materials for the repair of a turnpike road or 
public highway, or for building, rebuilding, or repairing any pre- 
sent or future bridge * on any such road or highway, provided, 
that the horses or carriages, &c. so exempted have been employed 
upon that work only on the same day ; nor from the surveyor of No toll from 
any turnpike when engaged in executing, or proceeding to exe- surveyor. 
cute within the limits of his own trust t the powers of any act 
relating to his road. Nor in respect of the carrying or convey- Manure. 
ing X any dung, soil, compost, or manure § Qsave and except 
lime^ II for improving lands, or any ploughs, harrows, or im- 

(a) 3 G. 4. c. 126. s. 40. 

h) 4G. 4..C. 95.S. 24. 

* It had been decided, that bridges were not highways within the meaning of 
IS G. S, (the old act,) which exempted carriages carrying materials for the repair 
of roads. 2 B. 8c A. 49, Osmond v. Widdicombe. 

f The words " or any adjoining trust,** stood here originally, but they were re- 
pealed by 4 G. 4. c. 95. s. 25. 

^ As to going empty for that purpose, see post, p. 160. 

§ But if, by any local act, dung, compost, or manure be made specially subject 
to toll throughout the whole of the particular roads which it regulates, without any 
local, parochial, or partial exemption, the exemption given by the act of 1822, 
mentioned in the text, shall not be available. 4 G. 4. c. 95. s. 23. See further 
provisions on the subject of exempting manure, and materials, together with the 
imptementsfor unloading them, from toll, post. p. 169, et seq, 

II But lime is now expressly exempted. For it had been determined under 
an old act, 31 G. 2, that lime was not exempt (a), and by a recent determination, 



(a) Anon. Lofft. 824. 
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plements of husbandry^ (unless laden also with some other thing 
not hereby exempted from toll>) or any hay, straw^ fodder for 
cattle^ and corn m the straw^ which has grown or arisen on land 
in the occupation of the owner of any such hay^ &c,, potatoes^ or 
Agricultural other agricultural produce^ and which has not been bought, 
produce. gold, or disposed of, nor is going to be sold; the horses^ &c. so ex- 
empted having been employed only as aforesaid on the same day. 
Horses em- Nor for any horses or other beasts employed in husbandry going 
h^^vT^il" *^ ^^ returning from plough or harrow, or to or from pasture or 
U8b«n ry. catering-place, or going to be or returning from being shoed or 
Carried ; such horses, &c. not going or returning on these occasions 
more than two miles on the turnpike road on which the exemp- 
Going to or tion shall be claimed. Nor from any person going to, or return- 
returning ing from his parochial church or chapel, or usual place of reli- 
^h°"rfi gious worship tolerated by law, on Sundays, or on any day on 

which divine service is by authority ordered to be celebrated *• 
Nor from any inhabitant of any parish^ township, or place, go- 
ing to or attending the funeral of any person who shall die and 
be buried in the parish^ township, or hamlet in which any turn- 
Rector, &c. pike-road shall lie. Nor from any rector, vicar, or curate going 
attendii^ to or returning from visiting any sick parishioner, or on other his 
^"*y* parochial duty within his parisn. Nor in respect of carrying or 

Vagrants conveying any vagrant sent by a legal pass, or any prisoner sent 
and prison- |j ^ legal warrant, or returning empty after having been so em- 
ployed. Nor in respect of any horses or carriages of whatever 
description employed in conveying the mails of letters and ex- 
presses under the authority of the postmaster-general, either 
when employed in conveying, fetching, or guarding such mails 

the carriage of that article was held not to be exempt under the words *' any thing 
whatsoever used in the manuring of land,** in an act of parliament, those expres- 
uons being considered to apply only to the carriage of ploughs, harrows, and such 
instruments (a). Therefore, a provision was made, that no toil should be taken 
for lime for the improvement of land, other than under the authority of any local 
act previous to the passing of the 3 G. 4. [the act of 18SS.] (6). 

And, moreover, it was declared, that in all cases where any lease or contract 
should have been made since the passing of the 3 G. 4, by any trustees to or with 
any collector of tolls, for letdng to farm any tolls on a road, whereon a toll on lime 
for improving land was payable, or considered so to be under that act at the time 
of making such lease, &c. the trustees might make such abatement in the rent 
during the unexpired residue of the lease, &c. as should be agreed on between 
them and such collectors as aforesaid. Or, such lease, &c. might at the end of 
one calendar month, after the passing of this act, become absolutely void, upon 
payment, but not otherwise, of all rent and arrears of rent, or sums of money due 
up to the end of such calendar month, to be paid by the collector, his heirs, exe- 
cutors, or administrators (c). 

* This exemption is declared by a subsequent section not to extend to any 
turnpike gate within five miles from the Royal Exchange, or within five miles of 
Westminster Hall. 3 G. 4. c. 186. s. 33. 

(a) 2 Chit. Rep. 666, King v. Gough. 

(b) 4 G. 4. c. 16. 8. 1. 

(c) Id. s. 2. 
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or expresses^ or in returning back from so doing. Nor in re- Horses of 
spect of any officers' or soldiers' horses on their march or on duty, officers, &c. 
or in respect of horses, carts, &c. employed in carrying and con- °° ^"^y* 
veying, or returning empty from carrying, &c. the arms and 
baggage of such officers and soldiers, or any sick, wounded, or Baggage^ 
disabled officers or soldiers, such horses, &c. having been em- sick officers, 
ployed only in so doing. Nor in respect of any waggon, wain, *^* 
cart, or other carriage whatsoever, or the horses, &c. drawing Ordnance 
them, employed in conveying any ordnance, or barrack, or com- °[ P"^^ 
missariat, or other public stores belonging to the king, or for the 
use "of his majesty's forces, or returning empty from such work. 
Nor for any horse furnished by or for any person belonging to Yeomanry 
any corps of yeomanry, or volunteer cavalry or infantry, and rode horses, &c. 
by him in going to or returning from any place appointed for and 
on the days of exercise, inspection, or review, or on other public 
duty, provided that such person shall be dressed in the uniform 
of his cot]ps, and shall have his arms, furniture, and accoutre- 
ments according to the regulations of such corps at the time of 
his claiming of the exemption. Nor for any horses or carriages County 
carrying any one to or from the election of a mejnber for the elections. 
county where the turnpike road shall be situate. Nor, lastly, 
for any- horses or carriages which shall only cross any turnpike 
road, or shall not pass above 100 yards thereon (a). 

Some cases have been decided upon the subjects mentioned 
in the foregoing section which deserve our attention. There Horses re- 
was an exemption in a local turnpike act, of cattle going turning 
to or returning from pasture, and another, of horses attend- ^''°" P**" 
ing cattle returning from pasture. The plaintiff's servant rode "'^ 
a horse for the purpose of fetching the cows from pasture, and 
toll was demanded of him, which being refused, the horse was 
distrained. Lord Kenyon said, that if this were allowed to be 
an exemption, it would open a great door to fraud on the turn- 
pike men, for they have no means of knowing whether a horse 
be going to fetch cattle, and the plaintiff was holden neither 
to l^ within the words nor the spirit of either exception (6). 

Toll was taken ifrom the plaintiff, a dissenter, when going to a Proper pa- 
meeting at Devizes on Sunday, and the jury found that such rochid 
meeting was his proper place of religious worship. . The court ^^^^ ' ^' 
held, that the words " chapel or other place of religious wor- 
ship", were to be understood of places of the same kind as 
church, and that the word, " parochial ", should be taken to ex- 

(a) 8 G. 4. c. 126. s. 9SS. Nothing m the above dot shall extend to repeal or 
take away any exeniptions granted or allowed by any local acts. 4 G* 4. c. 98« 
S.26. 

(6) 6 Term Rep. 706, Harrison v. Brough. 
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tend over the whole clause. Judgment was given > therefore^ for 
the defendant^ the collector of tolls (a). 

Horses, &c. The exemption mentioned in the margin means a very slight 
which shall user of the road. The carts of the defendant entered the road^ 
only crost passed through a gate^ and continued on the road until they came 
"^ ^*^ to a lane turning off on the same side of the road on which they 
^thaUnct ^^ entered it, and leading to the defendant's lime kilns. They did 
past above not cross the road. Pell, sergeant, said, that the exemption 
one hundred would not avail, because the carriage did not actually cross the 
yards there- y^^d ; but the court made the rule absolute for a nonsuit against 
the &rmer of tolls, for a carriage could not go 100 yards in 
merely crossing, and, therefore, might clearly pass along the road 
within the distance limited, although it should not cross (6). 

Some litigation having arisen as to the liability of carts con- 
veying manure when going to or returning from a parish or 
place where the turnpike road in question did not extend, it was 
declared, that whenever in any act of this kind there should be 
any exemption in respect of any horse, mule, ass, ox, waggon, 
cart, &c. drawing, &c. any dung, mould, marl, or compost what- 
soever, for improving or manuring land, or hay, straw, or other 
fodder for cattle, or materials for repairing any turnpike road or 
highway, the exemption should be deemed to extend to such 
horse, &c., and also to any carriage going empty or loaded only 
with implements necessary for more convenient carriage, or load- 
ing or unloading the lacung, or returning empty, or with such 
' implements after having been so laden, notwithstanding the 
going into and returning from a strange parish, as we have above 
stated (c). In a local act, there was a full exemption as to 
manure and implements, but a subsequent clause empowered 
trustees to compound with persons who resided in one, and occu- 
pied lands in another parish. Upon this, it was contended, that 
the plaintiff's waggon laden with lime ^lime was specially ex- 
empted]] was liable to pay toll, the latter section having limited 
and restrained the exemption. But the court said, that the first 
clause being general, could only be restrained by express words, 
or necessary implication, and tnat the plaintiff would be liable to 
other tolls not falling within the general clause of exemption ; 
that the power to compound for all or any tolls, must mean all or 
any of sucH a description, as were payable generally, and not those 
from which all persons were exempted before; and that, sup- 

(a) 2 B. & A. 206, Lewis v. Hamroond. 

\b) 6 Taunt. 341, Major v. Oxenham. The words in the old act were, " no 
person shall be liable to pay, &c. or to be subject to any penalty for any carriage^ 
&c.** But it was held, that this provision was confined to carriages, 2 Chit. 
Rep. 412, Phillips v. Harper. The present act includes horses. 

(c) 3 G. 4. c. 126. s. 26. 
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posing the clause were doubtful^ the provision^ being for the pab- 
lic benefit^ ought to be largely and beneficially construed (a). 

But it is obvious^ that frauds might be committed on toll-col* 
lectors if too great a latitude were admitted in allowing empty 
carriages to pass free. There is> therefore^ a provision to the fol- 
lowing effect. The owner or driver of every empty waggon, &c. Empty 
and claiming exemptions in respect of manure, materials, or im- carriages. 
plements to be conveyed therein, shall in all cases pay the toll ; 
but the collector shall deliver to such person a ticket to be 
marked^ " manure exemption ", or " road materials ", (as the 
case may be,) with the name of the gate and the date when de- 
livered^ and the amount of the toll paid, and then, upon the re- 
turn of the waggon, &c. laden, and on the production of the 
ticket, the money shall be returned to the owner or driver. Any 
collector refusing to give such a ticket on receiving the toll, or 
n^lecting to return the toll on the return of the carriage and re- 
delivery of the ticket, is to forfeit to the owner a penalty not to 
exceed 51. on conviction before a justice of the county, &c. where 
the offence happens, upon the oath of a credible witness (b). 

Further, the owner or driver of any waggon, &c. laden with 
manure, or materials for any road, or nighway, passing through 
any turnpike gate, or on or across any road, shall not pay toll, 
nor shall it be demanded in respect oi any basket, empty sack. Baskets, &c. 
spade, shovel, or fork necessary for loading or unloading the ma- 
nure or materials, although it be in addition to such manure or 
materials, provided the loading be substantially manure for land, 
or materials for the repair of the road or highway (c). 

Again, all horses travelling for hire under the post-horse duties Post horses, 
acts, having passed through any turnpike, drawing any carriage in &<^* 
respect of which any toll shall have been paid, shall be permitted 
to repass, toll free through that turnpike, and the other gates (if 
any) cleared by such payment, either without such carriage, or 
drawing such carriage, the same being empty, and without a 
ticket denoting a fresh hiring, although such horses or carriage 
shall not have passed through such gate on the same day, pro- 
vided that such horses so travelling shall return before nine in 
the morning succeeding the day on which they first passed the 
gate where the toll has been paid {d). And if any horse or 
horses pass through a turnpike gate not drawing any carriage, 

(a) 3 Moore, 186, Hickinbotham v. Perkins. 8 Taunt. 795, S. C. 

(6) S G. 4. c. 126. s. 27. It had been decided, that carriages going empty to 
fetch manure were exempted. 2 Chit. Rep. 547, Harrison v. James. However, 
if the cart be laden with manure, the toll-keeper must let it pass free. 6 M. & S« 
52, Rex V. Adams. 

(c) S G. 4. c. 126. s. 28. 

Id) Id. 8. 29. 
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and a toll be thereupon paid^ and the same horse, &c. return 
drawing any carriage on the same day, or within eight hours af- 
ter first passing through the gate, the toll paid as above shall be 
deducted from that payable when drawing the carriage, so that 
no higher toll in the whole shall be taken than if such horse, &c. 
had in the first place passed through the gate with the car- 
riage (a). 

Several decisions have occurred upon local acts containing pro- 
visions similar to those we have just detailed. As a general 
rule, ^' all cases of this description depend upon the manner in 
which the act of parliament is worded." (6) The tolls are some- 
times imposed upon horses, sometimes upon carriages, some- 
times both are the objects of toll in local acts. '' It is an esta- 
blished rule," said Mr. Justice Bayley in a very recent case, 
*^ that where the toll is imposed upon carriages drawn by horses, 
and there is a clause of exemption for all persons re-passing in 
the same day with the same horses and carriage, or with the 
same horses or carriage, and the same carriage returns the same 
day drawn by different horses, no second toll is payable. And 
where the toll is imposed upon the horses drawing the carriage, 
with a similar clause of exemption, no second toll is payable, if the 
same horses return with a different carriage*^ (c) Thus, where 
the toll was laid by a local act upon the carriage and horse, and the 
exemption was, that no one should pay twice for the same carriage 
or horse, the court held, that this exemption extended toprotectthe 
same carriage on the same day from d further payment of toll, 
though drawn by different horses {d). It was provided by a subse- 
quent clause, that in all cases of carriages travelling for hire, the 
traveller or passenger should be considered to be the person pay- 
ing the toll, and that the payment should not exempt such car- 
riages repassing with a different traveller or passenger ; and the 
court held, that this clause did not extend, to stage-coaches, the 
carriage not being hired by passengers, but only a cpnveyatice by 
it (e). So, where the toll was laid upon the Juyrses with an ex- 
emption in favour of persons who had paid toll, it was held, that 
horses having passed through the turnpike were exempted on 
returning the same day, though with a different carriage {f)* 
A former act, applying to the same turnpike, had laid the toll 
upon the carriages, but the old tolls were repealed, and the new 
lud upon the horses ; with that exception, however, all the pro- 
visions of the old act were declared to be as fully continued as 
though they had been re-enacted. Here the new mode super- 

(a) 3 G. 4. c. 126. s. SO. 

h) 2 B. & C. 618, per Bayley, J. 

(c) 6 B. & C. ^. 

Id) 10 East, 66, WilUanis v. Sangar. 

(e) Ibid. 

(/) 2 B. & B. SO, Gray v. Shilling. 
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seded the old> with all its consequences *. And thus it was, 
that where tolls were imposed upon carriages, with an exemp- 
tion for all persons who had paid in respect of their carriages^ 
and a subsequent act imposed an increase of tolls^ but laid it on 
the horses instead of carriages, a stage-coach^ belonging to the 
same proprietor, different from that which had passed through 
a toll-gate in the morning but drawn by the same four horses, 
was held exempt on re-passing through the same gate in the 
evening (a). So, again, where the toll was laid upon the horses, 
and the exempting clause declared, that if any person should 
have paid toll, the same person should be permitted to pass free 
with the same cattle or carriage, it was held, first, that the toll 
being laid upon the horses, a second toll could not be demanded 
for the same horses re-passing though drawing a different 
coach ; and, secondly, that it was not necessary that the same 
hand should have paid the toll in returning, for though the coach- 
man offers the money, it is the master who pays, and, conse- 
quently, that, although a different coachman drove the horses 
when returning, the case was not altered (b). So, where the 
toll was upon horses, and the proviso was, that no collector 
should take more than one toll in respect of the same carriage, 
horses, &c. such person producing a ticket denoting that such 
toll had been paia in respect of such horse, beast, or other cattle 
^not mentioning carriage^, it was held, that a second toll was not 
payable on the same day in respect of the same horses, though 
drawing a different carriage belonging to the same proprietor (c). 
And in a similar case, where the toll was upon the horses for the 
most part, but there were two instances in which toll was laid 
upon carriages, the court maintained the same opinion. There 
was in this latter case a general clause of exemption applicable 
both to the horses and carriage, and the court, considering the 
matter doubtful, said, that they ought to incline to that con- 
struction which would have the effect of relieving the subject 
from a burden. The word '* carriage ", in the exempting clause, 
might have effect as applicable to those ^instances where the toll 
was imposed on carnages (d). But where the tolls were im- 
posed on every carriage drawn by horses, together with tolls upon 
waggons, and tolls upon horses laden or unladen and not draw- 
ing, with a proviso, that there should be no second toll in ren)ect ^ 
of the same horses, beasts, and carriages, it was held, that, where 
the same coach passed through a toll-gate in the evening of the 
day on which tou had been paid, but with different horses and 

* See the observations of Bayley, J. 5 B. & C. SO. 
(a) 5 B. & C. 25, Fearnley v. Morley. 
(h) S Bing. 41, Norris v. Poate. 10 Moore, 29S, & C. 
(c) 6 B. & C. SI, Jackson v. Curwen. And there was, moreover, a danse 
which enabled trustees to compound with persons in respect of the tolls payable 



for such horses^ beasis, or other cattle [not menHonmg carnages], 
(d) 5 B. & C. SC, n. Chambers v. Wilfiams. 
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passengers^ a second toll was payable (a). Had the word been 
'' or ", instead of " and ", the case would have been governed by 
that of Williams v. Sangar *. 

There is one other case upon the subject which has not been 
mentioned^ that of Loaring v. Stone (6). The toll was upon the 
horses. The exemption was^ that a second toll should not be 
payable in respect of the same horses and carriages, upon the 
production of a ticket denoting the payment of such toll, and 
there was a clause which made it lawful for the collector to seize 
and distrain any horse, cattle, or beast, upon which any toll was 
imposed by the act. The court held^ that a second toll was pay- 
able in this case, since^ as no toll was imposed by the enacting 
clause upon the carriage^ there could be no reason for introducing 
that word into the proviso^ unless it were intended to confine 
the exemption in respect of horses drawing carriages^ to the same 
horses drawing the same carriage. It might be very reasonable^ 
'^ that the exemption should be limited to that case^ for otherwise 
the same horses, with a different hired chaise^ and with different 
travellers, would be exempt from the payment of toll." (c) 

It is, indeed, difficult to resist the suggestion of a learned 
author on the subject of highways, very recently published (d), 
that the cases of Loaring v. Stone and Jackson v. Curwen cannot 
be reconciled. 

It is quite clear, that the Court of King's Bench considers the 
law to be, that where the toll is upon the horses only, such horses 
may repass under the exempting clause, though with a different 
carriage ; that if the toll be upon the carriages, such carriages 
may so repass though with different horses, belonging to the same 
proprietor ; that if the toll be on horses or carriages, with a 
similar clause of exemption, a similar effect will ensue ; but that 
if the toll be on horses and carriages, the same horse and carriage 
must repass as above, in order to come within the exempticm. 
The obscure wording of the acts of parliament has occasioned 
much perplexity to the learned judges. It was said in the very 
late case of Chambers v. Williams, that in Loaring v. Stone the 
word '' carriage " must have been wholly rejected in the clause, 
^ unless a second toll were due (e). That difficulty, however, is 

in full force in the case of Jackson v. Curwen, for the clauses of 
exemption respectively are in substance the same. Considering 
the case of Jackson v. Curwen as having been very lately de- 
cided, and that Mr. Justice Bay ley in that case reviewed the au- 

(a) 4 B. & C. 200, Waterhouse v. Keen. 
* By Bayley and Holroyd, Justices. 



(b) 2 B. & C. 515, Loaring v. Stone. 

(c) By I 



Bayley, J. 2 B. & C. 519. The case of Jackson v. Curwen, before 
cited shows, that in the case of a stage-coach, such an exemption has been allowed. 

(d) See Wellbeloved on Highways, p. 289, et seq, 

(e) 5 B. & C. S8. 
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thorities on the subject^ tc^ether with the principles upon which 
they were supported, without mentioning Loaring v. Stone, it 
may perhaps be observed, without presuming too far, that Loar- 
ing v. Stone is of very doubtful authority. 

There are exemptions &om additional tolls for overweight as Exemptions 
well as from tolls generally. Thus, these regulations as to over- from tolls 
weight shall not extend to any waggons, carts, or other carriages, for over- 
carrying only manure * or lime for the improvement of land, or ^^^** 
any hay, straw, fodder, or corn unthreshea, except such hay &c. 
as is carried for sale ; nor to any waggons, carts, or other car- 
riages, carrying only one tree or one log of timber t, or one block 
of stone, or one cable or rope, nor to any chaise, &c. (a). 
Further, these latter exemptions extend to waggons, wains, 
carts, or other carriage, carrying only one block, plate, roll, or 
vessel of iron or other metal, or compounded of any two or more 
metals, cast, wrought, or united in one piece (6). 

His Majesty's stores are also exempted. For no person 
owning or driving any waggon, &c., provided for the service of 
his Majesty's forces, or conveying any ordnance, or barrack, or 
commissariat, or other public stores of or belonging to his Majesty, 
or for the use of his Majesty's forces, shall be subject to any ad- 
ditional toll, penalty, or forfeiture, for overweight ; nor shall any 
such waggon, &c., or the horses &c., be stopped or detained by 
reason of any weight in any such waggon, &c., or of being drawn 
by any number of horses or oxen ; but the owner or driver may 
put any number of horses or oxen to such waggon, &c. ; 
any thing relating in any act to highways or turnpike-roads 
notwithstanding (c). 

However, an ordinary exemption from tolls will not ex- 
tend to tolls for overweight, unless they also be specially 
exempted {d). And unless four and a half inch fellies or up- 

* A waggon having delivered some goods at the plaintiff's house in town, took 
10 a heavy T(Mtd of dung to be carried back : an empty basket, and two empty bottles 
were tied to the fore part of the waggon with a hay rope. The defendant, a toll- 
collector, insisted on weighing the waggon in consequence of these bottles and 
basket, and distrained a horse. Trespass was brought. By Lord EUenborough, 
" If the waggoner's frock were thrown over a waggon loaded with manure, would 
that render it liable to be weighed ? If not, it is not every thing that is carried be- 
ndes the manure which will subject the owner of the waggon to the additional 
duty." His lordship observed, that the statute [the old act of IS G. 3, but the 
case applies as well to the present law] respected the conveyance of goods andmer- 
chantUte, and asked if the empty basket and bottles could be deemed such. Ver- 
dict for the plaintiff. 2 Camp. S9S, Chambers v. Baves. 

f Under the old acts this exemption was not available. 4 Burr. 2268, Stevens 
v. Duffiy. 

(a) S G. 4. c. 126. s. 16. See these latter exemptions of chaises, &c. more 
fully expressed in a section of the act of 1823, ante^ p. 161. 

(6) 4 G. 4. c 95. 8. 21. See similar exemptions in the highway act, ante^ 
Ch. IV. on the User of Ways, p. 29. 

(c) 3 G. 4. c. 126. 8. 35. 

(d) 4 G. 4. c 95. 8. 17. 
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Further^ trustees under any local act may receive in and cancel 
any mortgage granted under the trusts of a former act for the 
same road, and^ instead thereof^ may give and execute another or 
other mortgages, at the expence of the parties requiring the 
same (a). And/ moreover, where it shall appear by the books 
kept by the clerk or treasurer, or by any satisfactory evidence 
adduced at a meeting of trustees, that any person is a creditor 
on security of the tolls, but that the mortgage or assignment has 
been lost, mislaid, or by accident destroyed, the trustees, or any 
three or more, may execute an assignment of the tolls for the 
sum mentioned in the original assignment or transfer, at the ex- 
pence of the party applying; every such assignment last mentioned 
to be valid and eifectual for the purposes thereby intended (6). 

The persons subscribing for or agreeing to advance money 
for the road, or highway intended to be made turnpike, are re- 
quired to pay their subscriptions, within such time, and in such 
proportions, as shall be expressed in the writing subscribed by 
them, or on their behalf, or as the trustees shall direct- The 
subscriptions are to be demanded by, and paid to, such person 
as the trustees shall authorize under their hands to receive 
it. Should any person refuse to pay, the trustees may sue in 
the name of any one trustee or of their treasurer or derk, and 
may recover the same, together with full costs of suit, in any 
court of record, by action of debt or on the case, by bill, plaint, 
suit, or information, wherein no essoign, &c. ; and all such 
monies shall be vested in the trustees, and applied according 
to the provisions of the respective acts (c). 

Every mortgagee in possession of any toll-gate or bar, or of 
any lands or tenements, the rents or profits of which are appro- 
pnated to the repair of any turnpike road, shall, within twenty- 
one days after notice in writing from the trustees, &c., render 
an exact account in writing to such trustees, &c., or such person 
as they shall appoint, of all monies received by such mortgagee, 
or by any other person on behalf of such mortgagee, together 
with an account of money expended in keeping or repairing the 
same. A default in rendering such an account is puni^able 
with a forfeiture of 50/. to the use of the road, for any refusal, 
neglect, or omission (d). 

Any mortgagee, as aforesaid, seeking to obtain possession of 
toll-gates, &c., in order to pay himself the principal money and 
interest, may sue as lessor of the plaintiff, and on his demise 

(a) 9 G. 4. c. 77. s. 12. 

lb) Id. s. IS. 

(c) Id. s. 7. 

(rf) 8 G. 4. c. 126. s. 47. 
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Kithout UBitiiig the other mortgagees in Buch demises. He- Butheniuit 

!&B, the [lerson so obtaining posseasion shall not apply F*^ *'" 

^^^ )dUs, which he may consequently receive, to his own use, but ^!!l^J°" 

P .fiMSt apply them to the use of aU the mortgagees of the said "^^ 
aiaes pari pasm, and in propoitioo to the several sums which 
- Iw due to them as such mortgagees (a). 

fhe trustees. Sec, of roads are empowered to pay off their Triuieet 
•ditoTs by lot, when they wish to discharge a portion of their "^ P"? "* 
«t. Should they be desirous of doing so, and should all the "™""*- 
4erest on the principal monies be paid, or otherwise satisfied, 
^ may, if they think fit, determine, by lot, to which creditors 
« whole, or any portion, shall be paid, instead of paying rate- 
By lunongst all the creditors, and they may pay such creditors 
Scordingly, or they may pay any creditors, with the consent of 
^ rest, without lot. The determination by lot must take place ' 
d a meeting, (hulden according to the directions of the respective 
^cts concerning meetings,) of which notice must be given, and of 
'•he purposes for which it is to be called, twenty-eight days at 
least preceding the same, by advertisement in some newspaper 
pttntro in, or usually cdrcnlated in, the neighbourhood of the 
road (b). 

Should any mortgagee keep possession of any toll-gate, &c.. Mortgagee 
'^^er in person, or by means of others, and receive the tolls ; or teepngpo«- 

iof any such rents, &c., such mortgagee having received his full f^t!^,""" 
^bt, with interest and costs, he shall pay, as a penalty, to the 
trustees, &c., doable the sum he may have received, over and 
above the sum originally due to him, with treble costs of suit, 
to be recovered by the treasurer or clerk, by action of debt, bill, 
plaint, or information, in any court of record, such penalty to 
be applied to the use of the road where the toll-gate was situate, 
or where the rents, &C-, were so appropriated (c). 

But trustees are not personalty liable to the payment of mort- Tnuteei 
gw, or other turnpike securities, by reason of their having not person- 
[Oed or executed them ; and, further, in case any action, suit, "^ """^ 
prosecution, be brought against them, in respect of the road, 

all th^ costs, charges, &c., of defence, shall be defrayed out 

(rf'the tolls of the road {d). 

If trustees execute a deed, which the act will not warrant, 
they are not estopped irom saying that they have no interest, as 
tbey would be, if private persons : for the general principle, that 
a party is estopped by his own deed, does not apply to a case, 

(a) SG. 1. c. IS6. t.49. See8B.&P.S19, Doe iLBiDkBT. Booth. 

(fp) « G. 1. c. sa. «. 60. 

\c) 3 G. 1. p. 186. ». 48. 

(<i) 4 G. 4. c. 95. 1. 61. 7 & 8 G. 4. c. 84. (. 3. See poit, p. 189. 
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where trustees act not for their own benefit, bnt for that of the 
public. That point was decided, where trustees had mortgaged' 
t^il'houseSy which they were not authorized, as the law then stood> 
to transfer (a). 

We conclude our observations on tolls, with the provisions of 
the legislature regarding the places where such tolls are collected. 
The trustees of any turnpike road are empowered to continue all 
the gates standing at the time of the passing of this act Qhe act 
of 1827, 9. G. 4.] in, upon, or across any such road, or on the 
sides of it, and to order, by writing, signed by three at least of 
the trustees present, at a special meeting held for the purpose^ 
(which meetings may be holden from time to time,) the building 
of such and so many toll-gates, turnpikes, side-bars, and chains^ 
with toll-houses, out-houses» and other conveniences * in, upon> 
or across such road, or on the sides, as they may judge neces- 
sary. Of such special meeting, however, puUic notice, speci- 
fying the time and place, must be given in some newspaper^ 
published or circulated in the county, or counties, whwe the 
road lies, and also by affixing a copy of the notice on all the turn- 
pikes, &c., or side-bars, (if s^ny,) then being on the road, four- 
teen days previously. The trustees, moreover, may take in and 
enclose suitable garden spots on^ the sides of the road, for such 
toll-houses, not exceeding one-eighth of a statute acre to 6ach 
toll- house, as they may appoint. And also, at any such ineet- 
iiig, or any other, to be c^ed as aforesaid, they may, by a like 
order, direct any toll-gate, &c., to be taken down, or discon- 
tinued, or removed, or placed elsewhere, upon, across, or <m the 
sides of the road, in such situations as may appear eligible to the 
trustees. But ^he above authority does not extend to authorize 
the erection of any gate, &c., where, according to a local act^ no 
such gate, &c., is permitted to be placed (6). 



Justices, 
when to re- 



Should the trustees exceed their power, by erecting or conti- 
nuing any gate, &c., where they have no power to erect such gate 
move gates, ^nder any act, the justices of the limit where the gate, so wrong- 
fully standing, may be> may hear and determine in a sum- 
mary way, at their general quarter-sessions, whether such power 



(a) 2 Term Rep. 169. Fairtitle d. Mytton v. Gilbert 

* [Conveniences.] An act permitted trustees to make suitable buildings with 
conveniences. The defendant proposed to sink a wdl on his own ground adj(^- 
ing a toll house, and bear half the expense. The trustees concurred. The do* 
fendant did not pay his moiety, and the clerk to the trustees sued him and reco-, 
vered. It was held, that the sinking of the well was within the authority of the 
trustees, for it was clearly a convenience; that the contract^ though entered into 
by (m£ trustee only, was binding, since the rest had adopted it, and that the comerU 
of the trustees was a sufficient consideration, for their concurrence was necessary 
to the sinking of the well, under the act of parliament. 1 D. & R. 202, Newman 
V. Fletcher. 

(6) 9 G. 4. c. 77. «. 6. . 
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hsff been evseedei, upon a complaiiit to that efhctp and may 
order the sheriff of the county^ (who is authorized and required 
to execute the order>) to remove any such gate (a). 

The trustees may order one or more lamps to be placed in Lamps tt 
front of each toll-house, and also to order at what times of the ^U-^ues. 
year such lamps shall be kept lighted. Collectors uod lessees 
PfglA^ifig or omitting to observe the order of trustees as to the 
keeping and l^hting of the, lamps, ilre to pay 20if. for every su(^ 
Ti^Vfft^ &C. And whoever shall damage or injure any sudi 
kunp^ or extinguish the lights shall pay, for each offisaoe> a 
sum not exceeding 40s, (i). 

The rights interest, and property, of and in all these toll-gates, Toll-housef 
&c«. weishing-machines, and other erections and buUdiuffs, lamps, vested in 
ban, tolLboiurds, direction-boards^ nule-stooes, posts, rails, fences, ^"s^^^ 
with Iheir appurtenances, together with the materials of the 
auBi^ a^d all materials, tools, and implements provided for the 
icjiair of the road, and the scramng of the road, are declared to 
be vjested in the trustees^ Sec They are authoriaed to dispose of 
the same as they may think fit, and. to proceed by action, or in- 
dietment, against any person digging up, breaking or pulling 
down, stealing, taking, or carrying away, spoiling, destiH)yiiig,i 
ii^|nring,.or damaging any such property as aforesaid^ or inter- 
rupting tliem, or any of their officers in the possessiim of the 
same. It shall be sufficient, too, to state generally such articles 
to be the property of their derk for the time being (c). 

When any toll-house, &c., belonging to trustees, &c, shall To be sold 
become useless, and be no longer required for the purposes of the '^ uiefeii. 
road, the trustees, &c., shall cause it to be pulled down, together 
with the out-houses attached, and shall cause the mat^als to be 
sold or removed, and the site of such toll-house, &c., together with 
the gardens and appurtenances, may then be sold by such tmatee^i 
&^, ifl^ihe same manner, and under the same regulations as are 
diluted with respect to any land or ground not wanted iQv tha 
puijioses of the soad. But they may not sell such houses, &<;», 



Further, the lessees, or &rmers, of tolk, or persons appointed Lessees 
by them, may, during the lease, &c^ of such tolls, occupy the ™^y occupy 
toll-houses with aHl their appurtenances and conveoiencesi, bi»t *<>'^*">'"««- 
for so long time only as such lessees, &c., shall pay the rent, 
and perform the covenants, agreements, sand eoamtioas of the 
lease [e). 

!«) 8 G. 4. c 126. s. 46. 
6) 7 & 8. 6. 4. c. S4. s. 6. Aote^ Qu IV, p. 47. 
ic) 3 6. 4. c. 186. s. 60. 

) 4 O. 4. c. 95. 8. 57. Ante^ p. 186. 
(e) Id. 8. 58. 

n2 
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Trustees, It is^ however^ provided, that in case all or any of the tolls 

when to take shall have been let as aforesaid^ and the lessee, &c., shall neglect 
possession ^j. refuse to perform the terms and conditions of the demise ; or 
houses' from ^^ ^^ *^** ^^® ^®^* shall be in arrear for seven days next after 
the lessees, any of the days on which it ought to be paid pursuant to the 
agreement ; or in case any such lease or agreement shall in any 
other manner become void, any justice for the county or place^ 
may, by warrant under his hand and seal, order a constable or 
other peace officer, with all necessary assistance to enter upon 
and tsuce possession of such toll-house, &c,, or chain, or weighing 
machine, together with the buildings and appurtenances, and to 
remove and put out the lessee, &c., so making default, or other 
person founa therein^ together with the goods belonging to such, 
persons, and to put the trustees, &c., or any one of them, or 
their newly appointed officer or other person acting under their 
authority into the possession of the same. It shall thereupon 
also be lawful for the trustees, &c. (if they shall think fit)> to 
vacate and determine the contract, &c. (ii any), for demising 
the tolls, &c., and it shall be from that time void, (save as to 
the covenants or agreements for payment of the rent up to that 
time, or other covenants and agreements on the lessees' part^ 
which shall have been holden *,) and the trustees, &c., may de- 
mise the tolls again to any other person, or cause them to be col- 
lected as if no former demise, contract, or agreement, had been 
made (a). 

We have already seen that these toll-houses and weighing- 
machines are not rateable to the relief of the poor (b). 



Other toUs 
for passing 
over ways. 



Tolls, however, upon turnpike-roads, are not the only tolls 
for passing over a way which the law recognizes. 

There were, originally, two kinds of tolls; 1. Toll-traverse, 
and 2. Toll-thorough. Tlie former was for passing over 
the soil of another (c), not being a high street (d) ; the lat- 
ter was where the owner of the toll had nothing in the soil, 
and was, therefore, bound to shew a consideration, as the repair 
of a road or bridge, &c. (e), whereas the dedication of the soil 
was a sufficient consideration in the first case(y*). And that 
being a good consideration, there seems to be no reason why a 
good consideration should not be presumed for toll-thorough as 
well as for toll-traverse (g). 

* The words of the act. 
(a) 4 G. 4. c. 95. s. 59. 
(6) Ante, p. 164. 

(c) 1 Sid. 454, Heshord v. Wills. 22 Ass. pi. 68, Bro. Tolle, pi. 6, cites S. C. 

(d) 2 Ro. Ab. Toll, 622. 

{e) See Sir Wm. Jones, 162, Rex v. Boston Corporation. 
(/) 1 Term Rep. 667, per Ashhurst, J. 2 Wils. 299. 12 East, S40, by 
. Lord Ellenborough. 

(g) 1 Term lUp. 667, per Ashhurst, J. 
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It was said in an old case^ that it was a good prescription for any 
one to take a penny from every one passing over his land. This 
is a toll-traverse^ a quid pro quo, and so it is of toll-thorough, where 
a man pays toll in a vill (a). All these, toll-traverse, toll-tho- 
rough, and toll-turn, a man may have in his own land, and may 
have an assise for them (6). But if the party have not the soil, 
he cannot daim the toll-traverse, and so it was held where toll 
was demanded in the highway (c). 



% • 



So again, where toll was demanded for cleansing, &c., divers 
and many streets in Gkdnsborough, not saying all the streets, nor 
specifying them, the court rejected the claim, and observed upon 
the jealousy wldch ought to be preserved upon such occasions, 
where it was sought to levy money upon the subject {d). But 
where it was clearly shewn, that tnis liberty ef passing over 
the soil of a certain manor, and the taking of toll for so doing 
were both immemorial, and that both the soil and the tolls were 
in the same hands originally, the court presumed that the soil 
was granted to the public in consideration of the payment of 
toll, and held the claim good for a toll-traverse, such original 
grant being of itself in this respect a sufficient consideration (e). 

And accordingly, in a previous case relative to the same right, 
where it did not appear that the crown had owned the soil, it was 
determined otherwise, because no consideration appeared for the 
taU(/). 

We shall now close this chapter with a consideration of the 
various penalties, remedies, forms of proceeding, &c., which have 
not been hitherto mentioned. 

First as to the penalties under the highway-act. Penalties 

under IS G. 

Any person resisting, or making forcible opposition against 
any one employed in executing the act, or making any rescue 
of the cattle or other goods distrained thereby, shall forfeit a 
sum not exceeding 10/. nor less than 4Sis^ on conviction before a 
justice, at the discretion of such justice. The same penalty at- 
taches on any constable, head-borough, or tithing man, refusing 
or n^lecting to execute or obey any warrant or precept granted 
by a justice pursuant to the act. These forfeitures are to be 

(a) 6 H. 7. 10, by Fairfax, J. 

h) 8 Rep. 46. 

\c) Mo. 574, Smith y. Shepherd. Cro. £1. 710, S. C. And see KeUw. 152. 

\d) 2 Wils. 296, Truman v. Walgham. 

(«) 1 Term Rep. 660, Lord Pelham v. PickersgiU. Tolls cannot be taken 
for passing over a navigable river. See also 3 Lev. 424^ Crispe v. Belwood. 
1 Mod. ISl. 2 Mod. 24S. 

(/) 1 Term Rep. 664, Lord Pdbam v. Haigne, cited. 



8. c. 78. 
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Penalties, 
&c. under 
ISG.S, 
how reeo- 
Tered, when 
no specific 
mode is 
otherwise 
pointed out 



Offender out 
of justice's 
junsdiction. 



Six days al- 
lowed before 
distress. 



tvtlie tuhreyor of tlie wsysfiir the iMtrish, linr^ 
wbere the offence is committed^ and are to be laid out mrepa&tti* 
Tbe justice is to cmnmit the offi^der to tke oommon gitol> <nr hottse 
of cmrection of the limit, on non-payment, for a time not to ^* 
oeed three months, unless the forfeiture be paid socmer^a). 

All penalties. Sec, under the highway act, with all <5oet8 and 
charges, (the manner of levyvns nfhick is not hereby dkermft 
particularly directed,) shall be levied by distress and sale of the 
offender's goods and chattels, or those of the party liable or ot- 
dered to pay the same. This must be done by warrant under the 
hand and sral of a justice for the limit where theofl^oe, &c. htA 
happened, or the order for payment has been made. Any over^ 
plus is to be restored, the charge of the distress being first tle^ 
ducted, and the justice is bound to grant the above warranty 
upon conviction of the off^der, either by confessim or th6 oath 
of a credible witness, or upon order made as aforesaid. These 
penalties are to be paid as follows : one half to the informer, 
the other half to the surveyor of the highway * where the of^ 
fence or default has happened, and are to be aj^Ued towards the 
r^irs, unless otherwise directed by the act. But if the sur- 
veyor be the informer, then the whole shall be applied to the 
repairs. Should the distress not be found, and the penahaes, 
costs, &c, be not paid, the justice must commit the ofiender, or 
deftiulter, by warrant as above, to th^ common gaol, &c., for any 
time not exceeding three months, unless the sum requiried be 
sooner paid. 

Should the offender, &c., lite out of the jurisdiction of tlm 
justice authorized to grant the warrant, any justice of Aie Hmit 
where the party inhabits, upon request to him made for the pur- 
pose, and upon a true copy of the conviction, and of 'the order 
for payment of such costs, &c., being produced and proved by a 
credible witness upon oath, shall, by warrant as above, cause the 
penalty. Sic., and the costs, &c., or so much as shall not hav)6 
been paid, to be levied by distress and sale, as above, and to 
oomnut the offender, as above is stated, should no sufficient dis- 
tress be found (by But no 'iearrant of distress, ^nles8 the act 
direct otherwise in any case, shall be issued for levying such 
sums as have just been mentioned, until six days after conviction, 
and until an order have been made and served for payment (c). 

(o) IS G. 3. c. 78. s. 72. 

* In an old case, replevin was brought for taking cows. The defendant made 
cognizance as bailiff to the lord of tbe leet, because the plaintiff was amerced there 
for not securing a ditch in a highway. The plaintiff demurred, because the sta- 
tute of ElizabeUi [then in force] gave the forfeitures for highways to the surv^or, 
but judgnveat was given for the defendant, because the party might be punished is 
ihe faet Sir Tho. Raym. !SSS, Stephens ▼. Hayns. 
18 G. S. c. 78. s. 73. 
Id. 8. 74. 



(b) 
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Shf0py pvoseeutoir or informer may sue for smd recover any Action or 
ftrfeiture^ &Cv of the amount of 40*. or upwards^ either in tlie information 
numner hereinbefore directed [jb» abovej, or by action in a ^ij* 
omit oi record^ at his election^ that is to.say^ where the manner 
of recovery is not particularly directed'by the act. In the case of 
a peeuiiiary penalty, it shall be sued for by action of debt^ in which 
it shall be sufficient to declare that the defendant is indebted to 

the pkdntiff-in the sum of L, being forfeited by an act passed 

ia the thirteenth year> &c [[name the actT and the plaintiff^ if 
he.rtoover^ shall have double costs (a). There shall not, how- Notice. 
ever, be more than one recovery for the same offence, and the 
party offending must have ten days' notice in writing previous 
to action brought^ and such action must be commenced within 
one calendar month after the offence (b). 

No amvictkm shall be had before a justice unless upon con- Credible 
feaskm^ or the oath of a credible witness^ or upon view, as the witness. 
ooae uay be. But inhabitants, as such, may be witnesses in re- 
gard of offeaoea within the parish, &c., where they live (c). 

Any.jiLrtioe may administer an oath to any witness, or other Oadi. 
person* for the better discovery or execution of the mattei^ di- 
leeted under the act (d). 

In the case ei any distress made under the act, it is provided^ Satisfaction 
that the distress itself shall not be deemed unlawful, nor the ^^^ '^^ 
party making it a trespasser, by reason of any default or want ^^^^ 
of mrm in any proceeding relating thereto, nor shall such party 
distraining be c&emed a trespasser ab initio by reason of any ir- 
regularity subsequently committed by him. Nevertheless, the 
person i^ggrieved by such irregularity may recover full satisfaction 
for the special damage in an action on the case (e). And again, . Tender of 
no plaintiff shall recover in any action for any irregularity, amends. 
tresppsB, or wrongful proceedings, if tender of sufficient amends 
have been niade by the party making the irr^ularity, &c., before 
action brought. Should no such tendei; be made, the defendant^ 
by leave of the court where the action is depending, may, at 
any time before issue jmied, pay such sum as ne may think fit> 
and thereupon such proceedings, &c., shall be had as in other ^ 

actions where the defendant is allowed to pay money into 



Wliere the act points out a tribunal wliere the sufficiency of 



'•) IS G. 8. c. 7d. 8. 75. 
|6) Id. 8. 76. 

c) Id. 8. 77. 

d) Id. 8. 78. 
i) ld.t.79. 

^0 Id. 8. 80^ 

* SUiMX profisions are enacted by the turnpike act. 8 Gi 4b & l£6. Si li|. 
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Penalties, 
&c. under 
turnpike 
acts. 



Justice 
may sum* 
mon. 



amends is to be decided^ it cannot be questioned at Nisi Prius. 
Ther^fore^ where by the 27th and 29th sections of the act now 
under consideration^ refuse stones were allowed to be taken away 
by the scavenger upon making 8atis£Biction^ to he settled and a^^ 
eertained hy an order of jvsttces, the particular tribunal to ad- 
judge the amends was clearly pointed out. The plaintiff^ not- 
withstandin^, brought his action^ the defendants paid 24f . into 
courts and tne question between the parties was as to the siif- 
liciency of the amends. But^ for the reason above given^ the 
learned, judge at Nisi Prius nonsuited the plaintiff^ and his 
opinion was holden to be correct by the Court of King's 
Bench (a). 

All penalties^ forfeitures^ and fines under turnpike acts, 
(the manner of levying which is not otherwise directed^) shall, 
upon proof and conviction be£ore a justice of the countyi &c. 
vi4iere the offence has been committed^ (as the case may requirey) 
either by confession^ or the oath of a witness^ (which oadi the 
justice is to administer^) be levied^ together with the costs attend* 
ing the information and conviction^ by distress and sale, &c. by 
warrant, &c. Qas in the highway act above mentioned]]^ which 
warrant the justice is required to grant. The overplus is to be 
returned on demand, &c. In case, however, that such fines, &c. 
shall not be paid, the justice may order the offender to be kept 
in custody, until return can be conveniently made to the war« 
xant of distress, unless the offender give sufficient security to the 
satis&ction of the justice for his appearance before the justice on 
the day of the return of the warrant, which must take place so 
as there be not more than seven days from the taking of wusk se- 
curity. The security is to be taken by way of recognizance or 
otherwise. Should it appear that no sufficient distress can be 
had on the return of the warrant, such justice must, by warrant, 
&c., send the offender to the common gaol, &c. where he shall 
remain without bail or mainprize for a time not to exceed three 
calendar months, unless the forfeitures, &c. be sooner paid. The 
monies, &c. to be paid ,(if no other direction be given by the 
act) one moiety to the informer, or person suing, the other 
to the treasurer, and to be applied to the purposes of the 
road (6). 

The justice to whom complaint may be made of any offence 
against the act, may summon the party before him, and deter- 
mine the matter on such summons, ancl on proof convict and ad- 
judge the penalty, and may proceed to Recover, although no in- 
formation m writing have been exhibited or taken before him. 



(a) IS East, 200, Boyfield v. Porter. And see ante, p. 108 ; and as to the 
levying of rates for the reimbursement of inhabitants, the payment of fipes» &c. 
ante^ p. 98. 

(6) SG.4. c. 126. 8.141. 
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Such pioceeding by summons is to be as vaUd as if it w^ caiw 
fied (m by infonnation (a). 

£very prosecutor or informer may sue for and recover any pe- Prosecu- 
nal^> &C. as follows: if it exceed 20/. or. upwards, he may pro- ^'•^°? ^ 
oeei by action of debt in any court of record, and it shall be suffi- P'°<^®^ 
cient to declare that the defendant is indebted to the plaintiff in the 

sum of , being forfeited by ^set forth the name of the act.]] 

The plaintiff, if he recover, is to nave full costs ; but there may not 
be more than one recovery for the same offence. Moreover, 
twesty-one days' notice must be given previously to commencb]^ 
the action ; and it must be brought within three calendar months 
after the offence. Should, however, the forfeiture be less than 
201., yet more than 5/., it shall be only recoverable before a jus* 
tice, subject to an appeal, (as we shall presently see) ; and should 
it not exceed 5/. then it shall be recoverable in like manner only 
by information before a justice, and no writ of certiorari to re* 
move the same shall be allowed (b). There are the same provi- 
dons respecting satisfaction for special damage, and tender of 
amends as in tibe highway act. . These have been already mcsn* 
tioned, and the reader is, therefore, referred for them to a prior 
page(c). 

The time for proceedings before a justice is limited to six 
months. For no person shall be convicted for an offence against 
the turnpike act, in a summary way, before any justice, after the 
expiration of six months from the commission of the offence (jd). 



former acts. 



The act of 1822 declared, that it should by no means be 6on- Penalties 
strued to jMrevent or defeat any prosecution commenced for any ^^^^ 
offence committed under the old acts, nor to prevent the recover- 
ing of any penalty consequently incurred, but, on the contrary, 
that all peiudties, encroachments, nuisances, and other offences, 
might be sued for, abated, or prosecuted in like manner as 
though no new act had ever passed (e). 

Having mentioned the subject of appeal in the last pages, it AppeaL 
may be proper to consider that remedy as it applies generally to 
highways and turnpike roads, for it has been already toudied 
upon in discussing the mode of stopping up roads under the 55 
G. 3. 

It is provided, that whoever shall think himself aggrieved by Under 

highway act. 

(a) 4 G. 4. c. 95. s. 83. 

(b) S G. 4. c 126. 8. 148. That is, to remove either information. 

(c) Ante» p. 188. And for the punishment o^ persons refusing to appear as 
witnesses, &c. on such occasions, see post, Ch. X. on Evidence* 

(d) 9 G. 4. c. 77. s. 18. 
(«) 8 G. 4. c 1S6. s. 8. 
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unj thing done in i^e execution of the act * by a jastice or other 
person^ and for which no particular method of relief has been ap* 
pointed^ may appeal to any quarter sessions of the limit where 
the cause of complaint has arisen. The appellant must gire no- 
tice in writing oi his intention^ and of the matter of appeal^ to 
the justices, Sec, within six dajrs after the cause of complaint^ 
and must, within four days after the notice, enter into recogni- 
sance befbre some justice within sudi limits with one suffidetit 
surety, to try such appeal, abide by the order, and pay the cotts. 
Tlien the justice, who has received such notice^ must retnm ttQ 
proceedings touching the matter of the iq[>peal to the sessions, 
on pain of forfeiting 51. The justices at sessions shall th^, 
upon due proof of notice given, and of the recognizance, deter- 
mine the matter in a ilnminary way, and award costs at their ^(^ 
cretion to either party to be levied and recovered as before men- 
tioned (a), and their determination shall be final. The pro- 
ceedings under the act are nOt to be quashed for want of fbnii, 
nor removed by certiorari, or other writ, &c. (except as befim 
mentioned (6).) And further, no such appeal shall be mfide 
against a conviction for any penalty or rorfeitnre, unless th^ 
party convicted give notice of his intention to appeal, at the time 
of the conviction, if he be present, or, if not, within six days af- 
terwards, and also enter into recognizance with sufficient surety^ 
to pay the penalty, &rc. in case the conviction shotdd be affirmed ; 
ana upon the giving of such security, the further proceeding fbr 
such penalty, &c. shall be suspended until the determination of 
the appeal (c). 

Appeal Ml- Very similar provisions are enacted with respect ' to appeals 
d^turnpte against the orders, &c. of justices, or trustees acting by virtue of 
**** turnpike acts. There must, however, be two sureties, and the 

appeal must be to the next sessions. But should there not be 
time to give the notice, nor enter into the recognizance befire 
the next sessions, the appeal may then be to the next following 
sessions. Provided, that no appeal be allowed {^inst any con- 
viction for a penalty, &c. which does not exceed 40^. {d) * 

There have been some decisions on the subjects of this appeal^ 

♦ With respect to the words, " other matter or thing done in pursuance ef tfab 
act,** as used occasionally in local acts, see 8 East, 41, Ra^ v. Kingston. 



(a) Ante^ p. 188. 
lb) Ante, pp. 88, 
(c) IS G. S. c. 78. s. 81, 



[b) Ante, pp. 88, 89. 

[c) IS G. S. c. 78. s. 

[d) 4 G. 4. c 95. s. 87. 
* The judgment of the justioes or pel%r «ea0ion« regpec^yefy is ceacMnre in 

the case of surveyors* accounts, md no «fi{)eal, therefofe, lies against their tSUm- 
ance. 5 Term Rep. 689, Rex v. West Riding of Yorkshire Justices. 6 Term 
Rep. 701, Rex y. Mitchell. 2 Lord Keny. Rep. 499^ 



•ftbe aiM*8> mui <rf4lie certiorari gener^Uf, whidi w« pvoceed to 



. ..It bas-been detamined^ that where a levy was made under 4| Six days af- 
wtmaHiof distress^ the r^ injury was the aistraining> for it did ^' ^^ 
net fotiow as a matter of certainty that the warrant would hai^e ^^u^*. 
been enforced^ consequently^ that notice given within six di^s 
after die actual distress was suiBcient. And it was further held, 
that the grounds upon which it was to he contended^ that the 
distiess had been irr^ular need not be stated upon such occa- 
8MiR% and that where the party points out the matter of his ap- 
peaiiy it is sufficient without assigning special causes (a). 

. ifitplaQQ of a{^>eal was given against an order for diverting a Costs. 
jiDi9tway» but the order was not filed with the clerk of the peace 
IqK cmtnnnation and enrolment^ and the justices before the next 
sfSBSJoiis gave the appellant notice that they abandoned the order* 
He applied for his costs in preparing to try the appeal^ but the 
TOstices at sessions refused the application^ and the Court of 
Kjng's Bench held their decision to be right. It was contended 
thiat, tho juadces might give costs under 13 G. 3* c. 78* s« 81.^ 
\mi the court seemed in(£ned to thinks that a specific remedy 
bad been provided under the 55th G. 3., whereas the former 
statute gives the appeal only where no other remedy is pointed 
out, and besidesy there had neither been a notice within stx da^. 
Bar a jnecognisanccj as thereby required (b). 

If a certiorari be applied for before trials the indictment may Certiorari. 
be removed^ if afterwards^ the conviction can only be so treated ; 
if it asalce mention of the indictmcmt only^ and not of the oon- 
victkn, it may be quashed^ and if the party take it out before 
conviction, but will not use it till after, he will lose the benefit 
e£ it (t:\ Therefore, where a case had been heard at the sea»> 
sions, tne court refused a certiorari moved for in order to take 
objections to the indictment (d). A rule nisi for a certiorari to 
vemove the appointment of surveyors had been obtained, but the 
court stopped the counsel against the rule upon their citing the 
81st section taking away the certiorari, and said, that as an ap- 
peal lay against the appointment of surveyors, the writ in ques- 
tion was taken away by express words ; and it was said, that, 
sofkposing 'the words of the section were confined to cases in 
which an appeal might be had, the applicant must shew, that na 
Mrpeai wouM lie in the particulaT case, which he oouid not {is). 
On tire other hand, where there is no competent jurisdiction to 

(a) 1 M. & S. 411, Rex y. Devon Justices. 

(6) 4 B. & C. 184, Rex v. Wing. 

(c) lSalk.150. 

(fQ 1 B. & C 142, Rex v. Penn^goes and Machynlleth Inhabitants. 

(e) Sfi.i^C 696, Rex V. St Albania Justices. 
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do an act^ the certiorari survives. And^ therefore^ wlftere the 
justices at' petty sessions exercised an original authority over 
surveyors' accounts^ and^ again^ where an order of sessions inter- 
fered with the powers of commissioners under a turnpike act, 
writs of certiorari were granted, for the proceedings in these 
cases were coram non judice {a\ However, where the justices 
have jurisdiction, the certiorari does not revive, although they 
may proceed informally ; and so it was decided, where they made 
an order under the highway act, for they proposed to do that (al- 
though informally performed) which was clearly within the scope 
of tli^ir authority (hi). But the prosecutor, as we have above 
shewn, may have this writ ; and it has been so decided on many 
occasions (c). And, although it be moved for on behalf of the 
defendant, yet if the right of the crown be in question, it must 
issue, for the king is not bound by the ordinary rule. And 
/ there is no occasion for an affidavit to prove the right of the 
crown, for the king's attorney-general may demand the writ in 
such cases. It was thus decided on a motion to remove an in- 
dictment ^br obstructing a highway (cZ). 

Forms of The highway act declares, that the forms of proceedings rela« 

proceedings, tive to the several matters contained in it, which are set forth 
and expressed in the schedule annexed thereunto, shall be used 
on all occasions, with such additions or variations only as may be 
necessary to adapt them to the particular exigencies of the case. 
No objection is to be made or advantage taken for want of form in 
any such proceedings by any person whomsoever (e). There is a 
similar provision in the turnpike law {f); 

The next points for our consideration are the competency of 
suing the officers of highways or turnpikes for any act done by 
them under colour or in the execution of their offices, together 
with the forms necessary to be observed in the prosecution of 
such a design. 



Actions 

against 

trustees. 



First, as to trustees. They may sue and be sued in the name 
of any one trustee, &c. or of their clerk ^ for the time bdng. 

(a) 5 B. & C. 816, Rex y. Somersetshire Justices. Id. 818, n. 

(b) 8 D. & R. 86, Rex v. Casson. 

(c) See ante, p. 88. 

(d) Sayer, Rep. 128, Rex y. Burgess, and see 4 Burr. 2456, Rex y. Clace In- 
habitants. This case of the King y. Burgess vias subsequently tried at bar. It 
related to the public right of way through Richmond Gate and East Sheen Gate 
across Richmond Park. A right for foot passengers only was established upon an 
indictment for obstruction ; and convenient ladders for public use were then pro- 
yided. 2 Burr. 908, Rex y. Burgess. 

(e) 13 G. 3. c. 78. s. 70. 
(/) 8 G. 4. c. 126. s. 148. 

* One agreed in writing to pay the rent of tolls " to the treasurer of the com- 
missioners." It was held, that no action could be maintained in the name of the 
treasurer, for the contract was with the commissioners. 3 B. & P. 147» Pigott 
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No actkn either by or against them shall abate or be cUsconti* 
nued by the death or removal of the trustee who is sued^ or of 
the derk^ is or by the act of any trustee^ or clerk^ without the 
consent of the other trustees. Such trustee as aforesaid^ or 
the derk^ is to be plaintiff or defendant^ provided that such per* 
mam be reimbursed and paid out of the turnpike monies for all 
oosts^ charges^ &c. by reason of the suit (a). 

It is provided^ however^ that no trustee shall be personally li- 
able (jexoept as shall be presently mentioned) to the payment of 
any som laid out or expended on any road> and that no execution 
shaU issue against his goods by reason of his having acted as such 
trustee, or by reason of his having signed any contract or secu- 
rity to be entered into relating to the road, unless the trustee 
ahall have rendered himself in express words so personally liable 
in such contract or security (6). The exception just alluded to 
18 thi8:~every trustee who shaU order the expenditure of money 
towards the making, repairing, or altering of any road not within 
his trust, or for the doing of any thing not authorized by any 
turnpike act, shall in that case be pers(maUy liable to the trust for 
theTepa3rment of such money, at we suit of any person, or of any 
one trustee, or of the clerk, on behalf of the trust. The costs and 
diarges of such suit, over and above the costs recovered from the 
defendant in such suit, are to be borne by the trust (c). 

As a general principle, a public officer is not liable for oon- 
fiequential damage done to any person in the execution of his 
office, provided that he use his best skill, and act without ma- 
lice. This principle applies to trustees. So that where an act 
enabled them to make watercourses to prevent the road from 
being overflowed, and accordingly, they adopted a recommend- 
ation of their surveyor for that purpose, but in effecting it, the 
plaintiff's land was inundated, it was held that no action could 
DC maintained against the chairman who had signed the order, 
for although the act prescribed the thing to be done, it did not 
ordain the manner of doing it, and the defendant was exercising 
a duty • imposed upon him by the legislature> from which he 
could not shrink, and which he performed, as far as in him lay, 
with every possible caution {d). So where an act empowered 
certain turnpike trustees to lower hills and raise hollows, but in 

T. Thompson. Certain commissioners under a local paving act were empowered 
to sue in the name of their clerk for penalties, rates, &c. due and payable from 
any water or gas company, or commissioners of sewers, or any other penon. It 
was held, that the commissioners might sue in the name of their elerk to receive 
from the assignees of their banker the balance in his hands when he became bank- 
rupt 5 B. & C. 611, Frost v. Bolland. 

(a) 8 6. 4. c. 126. s. 74. 

(6) 7 & 8 G. 4. c. 24. s. S. 

(c) Id. 8. 2. 

(d) 6 Taunt. 29, Sutton ▼• Clarke. 1 Marsh, 429, S. C. 
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so doing, the plamtiff 's cntranoes ftwn ike hishway ti&rwig^ hi 
gates into his pleasure-ground weve obstructed^ and part of th« 
materials of the road fell into the plaintiff's premisesy danagi^g^ 
his hedge and plantations ; after acti<m brought, and verdict %&t 
the defendant, the court refused a rule for a new trial, for tha 
judge had directed the jury to find for the plaintiff, if thef 
thought that the trustees had acted arbitrarily, oppresnyielf, 69 
carelessly, and such improper conduct being negatived by the ver- 
dict, there was zio ground for holding the trustees lkibl&(a). 
And, of course, these officers were held not to be respon^Mt 
fm* a mere non-feaaance. Certain trustees were required to • 
place lamps al<mg the road, if they should think neoessaryi they 
w^« also empowered to make contracts for cleansing the roMlf^ to , 
remove obstructions and abate nuisances, and to take a B^|;iit t 
toll, for the purpose of enabling them to light and watch tho- i 
road. In cleansing the highway, the labourers heaped theserapxM 
ings in round heaps, en both sicks of the road, ana on that w» ' 
where the plaintiff's house was, some heims^tood before his homo :, 
and shop, about three feet ^m the curb-stmie, whi(^ were a«/ 
ann^^ance to the housekeepers and to passengers. ThopiMntiff*« r 
wifo foil over one of these heaps and broke har ann, and 'tiio 
derk to the trustees was sued in case for this mischief. Lard' 
. Ellenborough, however, nonsuited l^e plaintiff, thinking tint 
the trustees were too for removed from ^e cause ^ it to bo I&k 
ble, and the rule for a new trial was refused (6). /' If," said the 
noble judge, '< by omitting to put up lamps when it ienooessaryj 
they are guilty of a breach of public duty, they may be iD>- 
^cted for it ; but to hold that every trustee of a road is Hable in 
dami^s for such an accident as this, would^ I conceive, be go- 
ing wther than any case warrants." (c) 

The same principle has been acted upon in the cases of eom- 
misMoners under Paving Acts, when sued upcm snmlarooea* 
sicms. Certain commissicmers for paving a street in Surrey wero 
empowered to cause the street to be paved, repaired, raised^ sonkj 
or altered. The defondants were paviors acting onder fdie an* 
thorityof these commissicmers, and, in laying -ea^ the gproond- 
according to a level marked out, they obstructed the plaintifih^ 
gateway, so that wagons and other carriages were preventoA 
from gcHng to their warehouses, and were, by necessity, unloaded 
in the street. The court held, that an action could not be main- 
tained upon this occasion, for no excess of jurisdiction had been 
exercisea, and unless such were the case, no remedy could be 
had in a matler which ccmcerned the puUic interest, and» u 



[a) 8 B. & C. 70S» Boulton v. Crowther. 4 D. & R. 19d, 9. C S. P. 1 Man* 
and Ry. 187, Humphreys v. Hears. But if the officer interfere pertowMy^ Ihe 
case may be difierent. — In S. C. 

[b) 4 M. & S. 27, Harri» v. Bato. 

[c) Id. 29. 
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pandtDtly ei^en of tkat ground^ tbe act in questian- pointedetit a 
particular mode of redress, for .the commiseioners were enabled i» 
award an allo^vance in certain cases (a). Again, the clerks to 
ottrtBin commissioners for lighting, paving, and watching Kr- 
nmi^am> were sued in consequence of an injury whidb tlie 
plaintiff received by fidling into a ditch, when riding, and 
breaking his thigh. A deep ditch had been dug l^ the ovw 
dor of the defendants, and a quantity of itiblush was placed 
near it^ and left without any guard, or light, by night and day- 
It was contended, that unless these persons were liable, the pub- 
lic might be without remedy for any mischief occasioned by the 
grttaest negligence; but on the principle, that no acti<m can be 
maintaiaed against a man who acts gratuitously for the publiQ 
for the consequence of any act which he may be autfaoriflfad to do>; 
tbe. oonrt directed a verdict to be entered for the clerks (&). 
BoA where the parties are acting for their own benefit* the case 
is diffeient, whether they be employed as servants for hire under 
ineqMmflible commissioners, or be themselves an independent body. 
And thus it was, that the West London Water Works Corn* 
pany were held liaUe for negligence in making an excavation, 
and throwing up rubbish in a public street, whereby the driver 
of .m' stage-coach was^vertumed, and injured, for here was a cofu 
potation. acting for its own benefit (c). So paviors were consi- 
dered to be answerable for raising the street m the front of the 
plaintiff '« house, and so obstructing his passage and lights (</)• 
For the pow«r of commiteioners is not arbitrary, but limited te 
leaaon and law, and here they had greatly exceeded their 
powers (e). 

In a case where it appeared, that, under the provisions o£ Action 
^ turnpike act, if any person had a cause of action against the against the 
trustees, he should sue the treasurer, that the plaintiff had been ^i*^J^ 
i^griev^ by the act of five trustees, who formed a quorum, but ^ 
that the particular promise, upon which he sued in assumpsit, 
wiould not render the tvhole body liable, the oocurt ordered a noo^ 
soit to be entered, in an action against the treasurer, inasmuch 
as the act substituted the treasurer for the entire body of the 
trustees, and as they were not collectivdy liable, it was cfesT'that 
the deAmdant coold not be so(^). 

(a) 4 Term Rep. 794. The Governor, &c, of theBrituh Cast Plate Mvivk 
ftcturers v. Meredith. 



8 Campb. 403, Matthews v. West London Water Works Company. 



(h\ 8 Bingh. 156» Ha]lv. Smith. 

Ic) S Campb. 403, Matthews v. ^ 

(rf) S Wils. 461, Leader v. Moxton. 2 Sir W. Bl. 924, S. C. It is ob- 
•enriide^ that in this case the action was brought against the immediate agents 
of the damage. See 4 Term Rep. 796, observations of Lord Kenyon, Ch. J. 
upon the report of the above case in Wition, See 6 B. & A. 837, Jones v. Bird. 

(e) 8 Sir Wm. BL 926, 

(/) 7 Taunt. 1, Everett v. Cooch. 
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The various turnpike acts commonly prescribe^ that a notice 
of action shall be served upon the officers before they can be 
sued^ and we have seen^ that the act of 1822 directs, that twenty- 
one days' notice shall be th« ordinary time required for such 
notice. A trustee was sued in debt for penalties for letting out 
his horses and cart to hire contrary to the law in that respect^ 
but it was not stated in the notice of action, that the derend- 
ant was a trustee actins in the execution of the act, and the 
notice was consequently hdden had. It was further held, 
that the omission to give a proper notice did not merely bar the 
plaintiff of his right to costs, as had been contended in argu- 
ment, but of his right of action altogether (a). The substantial 
part of the enactment just referred to is, that trustees or other 
officers should have notice in order that they may tender satis- 
faction, and that the action should be brought prompfly afiter the 
fact committed. But it was contended, on tne occasion where 
the terms of a local act were similar to those above mentioned, 
that the statute applied to actions of tort only, and, therefore, 
that in assumpsit against a toll-collector, it was neither neces- 
sary to give the twenty-one days of notice, nor to be particular in 
bringing it in the county where the matter arose. But the court 
thought otherwise, for in many cases the plaintiff may waive 
tort, and bring assumpsit, and they said, that whatever was done 
in pursuance of the act came within that provision which re- 
quired notice. The postea was delivered to the defendants (6). 
A notice of action against a toll-gate keeper '^ for demanding and 
taking of the plaintiff toll for and in respect of certain matters 
and things particularly mentioned and exempted from the pay- 
ment of toll, in and by a certain act of parliament, intituled/' &c. 
has been holden uncertain and bad (c). 

We have seen, that the late turnpike acts contain clauses 
which extend all the powers and provisions of former acts 
to the new statutes. This, as will be seen from the following 
case, is a provision extremely necessary. The Highway Aot 
directs, as has been mentionea, that actions shall be brought in 
the county where the fact has been committed, and not elsewhere. 
A subsequent statute, which imposed new obligations upon per- 
sons entitled to the above privilege under the Highway Act, 
was silent in that particular, and it wxts consequently holden, 
that actions under the latter statute need not have been brought 
in the county where the thing complained of had been done {d). 
The present turnpike law remedies this omission by an express 
provision. 

(a) 5 B. & C. 125, Towsey v. White. 
(6) 4 B. & C. 200, Waterhouse v. Keen. 

(c) 2 Chit. Rep. 673, Freeman v. Line. 

(d) 5 Term Rep. 16, Bazing v. Skdton. See Burn*s Justice^ ed. 23, VoL II. 
p. 750. n. (a). 
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The Highway Act declares^ that every action or suit against limiutioa 
any person, for any thing done in pursuance of that act^ must be of actions, 
commenced or prosecuted within tnree calendar months after the 
&ct committed, that such action, &c., must be brought in the 
county where the act has been done, that the defendant may plead 
the general issue^ and give the act and special matter in evidence^ 
and that the same may have been done in pursuance of^ and by 
the authority of the act. If the same appear to have been so 
done^ or if any action, &c., be brought after the time limited^ or 
in any -other place than that pointed out, the jury shall find for 
the aefendant. Should the plaintiff become nonsuit, or dis- 
continue after appearance, or should judgment be given against 
thei plaintiff on demurrer, the defendant ^all have treble costs, 
and have the like remedy for recovering them as in other cases^ 
i^oeording to law (a). 

■ Similar provisions will be found in the turnpike act referred 
to (6). 

Certain surveyors of the highway, in the course of some Within 
improvements which they were carrying on in the street in J^»^ca- 
Penzance, undermined the plaintiff's wall. This took place ^^"^ 
in May 1810. On the 31st of January, 1811, the wall fell '"''"'' 
daim^ and the action was commenced on the 13th of the fDl- 
lowing April, whereupon it was objected, that under the 
above section of the Highway Act, the defendants were 
entitled to a verdict, for the thing done was the digging up the 
highway, and liot the falling of the wall, which was the mere 
consequence of that wrongful act. A verdict passed for the 
plaintiff, and the court refused a rule for entering a nonsuit, for 
the consequential damage was the gravamen, and an action on 
the ca9e could net have been sustained until the specific wrong 
had happ^ied (c). 

This authority was mentioned on a subsequent occasion, when 
Lord Chief Justice Gibbs observed, that he should have had 
great difficulty in coming to the same conclusion, because the 
act directed the action to be brought within six months after 
the doing of the thing complained, but his Lordship added, that 
the Court of King's Bench had followed the justice of the 
case (d). It did not become necessary to decide the point as to 
the limitation of time, in the case where Gibbs, Chief Justice, 
expressed himself in this manner. 



(a) IS G. 8. c. 78. s. 88. 
(6) 8 G. 4. c. 126. s. 147. 

(c) 16 East, 216, Roberts v. Read. 

(d) 1 Marsh. 487, and see id. idd. 
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Mortgagee. We have already seen^ that a mOTtgagee of tolls is competent 
to maintain ejectment (a). 

Actions by It does not follow, that because penalties are imposed for 
officers. offences, a right of action is taken away from parties aggrieved, 
as in the case of a scavenger, who was allowed to maintain an 
action for taking away dust, although an act of parliament 
treated such a proceeding as an offence^ and imposed a fine of 
lOs. for so doing (b). 



Prosecu- Trustees, &c., are empowered, if they think fit, at a public 

dons and meeting, to direct prosecutions by indictment, or otherwise, for 

actions by qj^j nuisance, or other offence done, or committed, on the road; 

trustees, &c ^^ ^^ ^^^^^^ anjr penalty or forfeiture incurred under the pro- 

visions of turnpike acts, at the expense of the revenues arising 

from the road, such expenses to be allowed to such trustees^ &c., 

at some subsequent meeting (c). 

« 

ToU-coU It has been held, that if a person recognize the right of a toU- 

^ectoTB* collector, although he be ill^iedly appointed, the trustees, at the 

same time making no objection, be is estopped from sejttiiig up 
the infbrmality or nullity of the appointment. 

The administratrix of a toll-gatherer brought an action foe 
monies due to her intestate. She had sent to the defendant an 
account of the debt, and he sent 5^ inclosed in a letter to her> 
stating that she should have the remainder next wee^. This 
was held to be evidence to be sm account stated (d). 

And by Le Blanc, J. : ^' Shall it be permitted to a third per- 
son, after having treated with the intestate, as a person lewdly 
entitled to receive the tolls, and having actually set^ed an ac- 
count with him for the amount, shall it be permitted to such an 
one now to object to the plaintiff's recovery, not upon the special 
count, but upon the account stated ? " (e) 



(a) Ante, p. 176. 

2 Chit Rep. 682, Ward v. Bird. 
S 6. 4. c 126. 8. ISS. 

d) 10 Bast, 104, Peacock ▼. Harris. 

e) Id. 108. 
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CHAPTER VIII. 

Of Bridges and Ferries. 

Section I.-^Of Bridges. 
Section II. — Of Ferries. 

Section L — Of Bribes. 
Bbidoss are public or private. 

A public bridge is a common king's highway. 

A private bridge^ as to a mill> &c.> is similar in its nature to 
a private right of way^ and subject to most of its incidents. 

We propose to consider in this chapter^ 

I. What is a public bridge. ^ 

II. By whom^ and how^ it is to be built> &;c. 

III. Of other incidents relating to bridges — as rating tolls, 
punishment of annoyances, &c. 

IV. Lastly. Of the liability to repair, and the various re- 
medies for non repair. 

The principal circumstance necessary to constitute a public I. What a 
bridge is, that people at large may have a free and uninterrupted P^U*^ 
user of it, not upon sufferance, but as a matter of right. The ^"^" 
mode of construction and the manner of continuance, are matters 
which deserve consideratlcm upon inquiries of this nature, but 
they must be weighed as connected with other facts, and ^re of 
ranch or little weight in proving a general privilege, in pro- 
portion as they are supported or contradicted in that respect. 
A bridge may have originated in the convenience and for the 
protection of an individual, and may yet be of public right. 
It may not even be open at all times, but the user of it may be 
restricted to certain seasons. Thus, a bridge was used by the 
public at aU times, on foot and with horses, but only occasion- 
ally with barriages, except in times of floods or frosts, when it 
was usual to pass through the river beneath, and then carriages 

o2 
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always passed over the bridge. It was said hj the court in this 
case, that such a limited enjoyment was quite consistent with 
the idea of a public bridge {a). Again, a causeway and bridge 
were only used by the public in time of floods, and in the time 
of very high floods the bridge itself was impassable, but they 
were at all times open to the public. It was holden> that this 
was a public bridge (6). 



how built. 



II. Who to Sometimes a bridge is buih by the county, sometimes by pri- 
J"|J^«^d yate persons, but it has been held, that the owner of an ancient 
ferry cannot suppress the old right, and erect a bridge, without 
a licence for that purpose, under the writ of ad quod damnum {c). 
But, in general, it is competent for any one to build a bridge^ 
although, if it be likely rather to burthen the county, than benefit 
the public, the county may interfere, and hinder the erection- 
No one can be compelled to make a bridge, except by act of par- 
liament, where none existed before {d), and so it was ordained 
by the great charter (e). 

Bridges, however, are very frequently made by companies under 
the authority of acts of parliament, and then, as we shall see by and 
by, the expense of maintaining them falls upon the body who are 
thus acting for their own benefit. It follows, from hence, that 
where it is needful the county may erect a passage of this kind^ 
for the expense both of its creation and repair falls necessarily 
upon them ; and, indeed, powers are given to the justices at ses- 
sions to obtain land* for the purpose. For they may, in any 
county, city, &c., at their general, or general quarter-sessions, or 
the major part of them may agree with any person, or body po- 
litic, for the purchase of any piece of land joining, or near any 
county bridge within the limit, for enlarging or mare conve- 
niently rebuilding the same, provided such purchase do not ex- 
tend to more than one acre. The money is to be paid out of the 
county rate by the treasurer, under the authority of the justices, 
under their hands and seals, and the lands are to be conveyed to 
such persons as the justices shall appoint in trust for the ^bove 
purpose (y ). '^ If the words of the statute be taken strictly/' 
says Mr. Justice Buller (g), " they would be confined to the 
sum contracted for with the seller ; but the purchase cannot be 
completed without some other contingent expenses, taking 

(a) 2 M. & S. S62, Rex v. Northamptonshire Inhabitants. 

(b) Ry. & M. 144, Rex v. Devon Inhabitants. See 2 Campb. 455. 

(c) 1 Salk. 12, Payne v. Partridge, 
(rf) 2 Inst. 701. 
(e) 9H. 8. c. 15. 
* That land given for the repair of bridges must be let at its fair valuer see 

ante, p. 99. 

14 G. 2. c. 83. s.' 1. 
4 Term Rep. 596. 
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an abstract of the title^ drawing the conveyance^ &c.> whidi 
must therefore necessarily be included in the act." 

Whoever undertakes to build a bridge^ must, nevertheless^ Howbuilt, 
so construct it as to be of public utility^ for if it be done in a &c. 
slight and imperfect manner^ for the purpose of throwing the 
expense upon the county^ it will become a public nuisance^ and 
so indictable (a). And so it is in the case of private bridges^ if 
they become public nuisances (6). 

The legislature^ at lengthy interfered to point out the description 
of public bridges. It is accordingly declared^ that no bridge here- 
after to be built in any county for hundred^ &c. 54 G. 3. except as 
to future bridges^ by any individual or body politic^ shall be deemed 
to be a public bridge^ liable to be repaired by the county^ Sic-, 
unless it be erected in a substantial and commodious manner^ under 
the direction or to the satisfaction of the county surveyor^ or per- 
son appointed by the justices at their general quarter-sessions^ or 
the justices of Lancaster at their annual general sessions. The 
surveyor^ or person so appointed^ is to superintend the erection 
of the bridge^ when requested by the parties desirous of erecting 
it ; and in case the said parties be dissatisfied^ the said justices 
shall determine the matter at their respective sessions (c). 
A^, the bridge must be built in the highway, if a pubhc 
bridge^ and no indictment will lie for the non repair of any other 
bridge (d). 

Before the statute above referred to, justices at sessions had Changing 
no power to alter the situation of bridges (e) ; that must have *^® situation 
been done biy an ad quod damnum, or by authority of parlia- <^^*^"^* 
ment (/")• But that act gave them impliedly the authority to 
do so, for the words '' enlarging or more conveniently rebuild- 
ing/' enable them to suit the public convenience by varying the 
pontion of the bridge, and changing the road (g). 

The rieht of property in a bridge is precisely analogous to Right of 
that of the highway, which we have seen to remain in the ad- property in 
joining proprietor in land, subject to a right of passage by the ""°8®* 
public (A). Sir G. W. permitted the plaintiff to build a bridge 
over his land, for public use, it was to be repaired by the plain- 



(a) 2 East, 848, by Lord Ellenborough. Id. 352, by Grose, J. 

h) 6 Mod. 256, by Holt, C. J. 

(c) 4S G. 8. c. 59. 8. 5. Orders respecting bridges in Yorkshire are to be made 
at the Easter sessions. Save, that, in cases of emergency, any two justices of any 
riding may give orders for the making of temporary bridges, or temporary repairs. 
Id. 8. 6. The act does not extend to bridges repairable raHone temira. Id. s. 7. 



(d) 6 Mod. 256, by Holt, C J. 



[e) By BuUer, J. 6 Term Rep. 288. 

(/) See 6 Mod. 807, The Queen v. WilU InhabiUnts. 

(g) 5 Term Rep. 288. 

(A) 2 Init. 70& 1 Ro. Ab. 892. 
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III. Inci- 
dents. 



Tolls of 
bridge not 
rattle. 



tiff; and he wfts not to demand toll. The defendants^ the owners 
of a house in the neighbourhood, took down the upper atones of 
the battlement at one end of the bridge^ and carried them away^ 
and subsequently built a wall with them. The plaintiff brougnt 
trespass. It was contended, that the action would not lie, since 
the bridge, when built, had been dedicated to the public, and 
the plaintiff had then no interest in it. But the court held, 
that the complaint being for taking away materials from the 
bridge, the fourth count, on the asportavit, was sufficient to 
entitle the plaintiff to a verdict against the defendants, who were 
wrong-doers ; that those materials were dedicated by him to the 
public, for given purposes, and that, when those purposes could 
no longer be answered by their ceasing to be combined in that 
form, they returned again to the plaintiff as his absolute pro* 
perty (a). 

We will just mention here some few incidents relating to 
bridges, before we proceed to inquire into the liability of repair, 
since the latter is an extensive subject, and deserves an entirely 
independent consideration. 

First, the tolls of a bridge are not rateable per se. The lessee 
of certain tolls was assessed to the poors' rate in respect of them, 
but appealed against the rate, which was confirmeid. When 
the case, however, came before the Court of King's Bench for 
their revision, they quashed the order, for it did not appear that 
the lessee was the occupier of any dwelling-house within the 
parish, nor that he was an inhabitant resident (6) within the 
parish, and deriving profit from the tolls beyond the rent he paid 
for the same, which was applicable to public purposes (c). 

For the preventing of obstructions, which (to usethewoiids of 
the act) frequently happen by the stopping of carriages on or near 
public bridges, it is provided that any collector of tolls at bridges 
for carriages, or cattle of any kind, who shall keep any victual- 
ling-house, ale-house, or other place of public entertainment, or 
shall sell, or permit the sale of any wine, beer, ale, dder, spirir 
tuous or other strong liquors, shall forfeit 5/. for each <^G^ce> 
upon conviction, before a justice of the limit, by the oath of a 
witness, or confession (cf). 

Damaging Annoyances committed by damaging bridges are punishable 

bridges, &c ^g ^^ hB,Ye mentioned in the chapter on obstruction, and to 

which the reader is referred (e). And the inhiU)itants of ooon- 

ties [^and of hundreds, except as to ^tnre bridges, &&, by 54 

(a) 6 East, 154, Harrison v. Parker. 

(6) See 12 East^ 3S0, Rex v. Nicholson, as to the tolls of a feny. 

(c) 12 East, 416, Rex v. Eyre. 

Id) is G. S. c. 78. s. 63. 

(e) Ante^ p. 45. 
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G. 3w3 may sue for any damages done to bridges and other 
works maintained and repaired by such counties^ ^c^ and for 
the recovery of any fMroperty belon^ng to such counties^ &c, 
in the name of their surveyor ; and may also be sued in his name. 
And no action or prosecution brought by or against them by 
virtue of the act shall abate <»* be discontinued by the death or 
lemovml of the surveyor^ or by the act of the surveyor^ without 
the consent of the justices assembled at the quarter'-sessions, 
the farveyDr in such actions to be deemed the plaintiff or de« 
fendant^ as the case may be. But everv such surveyor shall be 
reimbursed out of the monies in the hands of the treasurer of the 
pablio stock of the county for his costs^ whether by reason of his 
being plaintiff or defendant in actions^ or of his prosecuting in- 
dictments (a). An obstruction to the passage over a fondge 
must be removed^ and cannot be dispensed with (6). The punid^- 
ment for maliciously damaging a bridge is transportation for seven 
y^ara (c). 

In speaking of the repair of bridges^ it will be founds that IV. Of the 
the county, city, or corporation, where they are situate, are re- repair of 
spectively bound to repair, as a general principle. But we shall *"^^6*« 
mention exceptions to this rule. The nature of the bridges to 
be repaired will also claim our attention, and the description of 
repairs which are requisite. This consideration will lead us to 
set but the provisions of the legislature for the obtaining of 
materials for such repair, for the contracting, on the part of 
magistrates, for that purpose, for providing against the emergency 
of sudden damage or decay, by raising a fund for temporary 
repsdr. And lastly, we shall disclose the mode of raising money 
for pajring the expences of general repair. The amendment of 
private bridges will be then noticed, and the chapter will be con- 
cluded with a review of the different remedies which are avail- 
able in ease of non-repair. 

A county bridge, being for the common good and ease of aU Who to re- 
ihe inhabitants, ought to be repaired by the whole county (d), pajr Public 
unless it be shewn that some other than the inhabitants ought bn(%e«. 
to bear the obligation {e). 

This was at common law, in affirmance of which the statute The county. 
of Henry 8. was made. By that act, the justices of peace 
in every shire, franchise, city, or borough, or four of them, one 
to be of the quorum, are empowered to inquire of and deter- 
mine, at their general sessions, all annoyances of bridges broken 



(a) 4S 6. S. c. 59. s. 4. The act does not extend to bridges. repairable by 
reason of tenure. Id. s. 7. 
(6) Vaugh.S40. 
(c) 8 6. 4. c. SO. 8. 13. 

l^ liiB^S.2S. 18Rep.Q3. Orp. Car. ^60. Sl|i8t.70L 
^e) Cro. Car. 865, Langforth Bridge case. 4 Vin. Ab. 288, St C> , 
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in the highways^ and to make such process and pains upon 
every presentment before them^ for reformation of the same^ 
against snch as should be charged to the amending such bridges^ 
as they may see fit (a). 

Upon this section Lord Coke observes, that if the frandiise^ 
city, or borough^ be a county of itself, and have not four justices^ 
&c., no other justices can, under the^ act in question, interfere ; 
but the decay must be enquired of and remedied as at common 
law (6). And he says further^ that the provision extends csdy 
to common bridges in the highways^ and not to private bridges, 
to mills^ &c. (c) 

The statute goes on to declare the persons who are liable. 
Thus, where it cannot be known what hundred, town, parish^ or 
person, ought to repair^ if they be not in a city or town corporate^ 
the inhabitants of the shire or riding shall repair; and if part of 
the bridge happen to be in one shire^ and the other part in 
another^ or in some city^ or town corporate^ then the respective 
shires^ cities^ &c. shall repair within their several limits (d}. 
This section again is declaratory of the common law^ only it was 
new, that a hundred might be charged with such repair by pre- 
scription (e). 

Inhalntanti. One who has lands and tenements in his own possession in the 
Who inha- county> &c. is an inhabitant within the act^ according to Lord 
bitants with- Coke^ although he dwell in a foreign county, &c So^ if he keep 
in the »ta- ^ house and servants in the shire where the bridge is, althouga 
he dwell in another. So, again, every corporation and body 
politic residing in any county, or having lands and tenements 
there, ar^ inhabitants. So, again, an infieint having house or 
lands by descent or purchase. And the husband of a Jhne^ 
covert (JT). Lihabitant is the largest word of the kind (^)« 

It has been held, that if a new district be added to a city, the 
inhabitants of the city generally must repair the bridges within 
such district, for all privileges of exemption are taken away by 
the words, " every inhabitant," used in a subsequent clause {h). 
And, therefore, where the inhabitants of a newly added liberty 
refused to contribute to the general rate, a mandamus was 
granted to the justices of that liberty for the purpose of com- 
pelling them to impose it (t). 

(a) 22 H. 8. c. 5. s. I. 

(b) 2 Inst 702. 

(c) Id. 701. 

(</) 22 H. 8. c. 5. S8. 2 and 3. 

(e) By Powell, J. and Holt, C. J. 2 Lord Ra3rm. 1251. 
(/) 2 Inst 708. See 6 Rep. 60. 
2 Inst 702. 4 B. & C. 778. 

(A) 2 Lord Rms. 1249t the Queen r. St Peter's Liberty ia York Josticet 
(i)Id.S.O. 
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It has been said^ that corporations are rateable to the repair of Gty or 
bridges together with the county^ where they have no oridge body cor- 
within their own limits (a) ; and in a case where a rate for the ?°^^» 
repair of a bridge in Worcestershire was resisted by the corpora- 
tion of Evesham on the ground that corporations were exempted 
by the statute 22 H. 8. and taxable only by themselves, the 
court intimated an opinion, that they were rateable together with 
the county (6). There is this difference between corporate bodies 
and natural persons, that the former may be bound by usage and 
prescription only, being local, and having a perpetual succession, 
whereas the other cannot be bound by the act of his ancestor 
without a lien, or binding, and assets (c). Should a bridge be 
partly within a franchise, and partly withifi a guildable, so much 
as may be within the franchise shall be repaired by the inhabit- 
ants thereof, and so mutatis mutandis (d). 

All pubUc bridges within the county or city are to be amended What 
acoordmgto this rule. Therefore, where the bridge indicted was bridges. 
a horse-bridge, not wide enough for a cart or ouier carriage to 
pass over it, the court considered, that it was repairable by the 
county, and that all public bridges were prima facie so repairable^ 
without distinction of foot, horse, or carriage bridges (e). 

Queen Anne built a bridge at Datchet, in the common high- 
way leading £rom London to Windsor, in lieu of an ancient 
ferry, with a toll, which belonged to the crown, and. until 1796 
the crown had repaired the bridge. Being then in a ruinous condi- 
ti<m, it Mras taken down, and the materisds were converted to the 
king's use. The county of Bucks was indicted in 1809 for the 
non-repair of this bridge, and found guilty. It was held by the 
court, that this was a public bridge in a principal highway, and 
that the county were lx)und to repair it (/ )• So, where the in- 
habitants of Glusburne had built a bridge for carts, &c. and, 
subsequently, pulled down the ancient foot bridge, and sold the 
materials, they were indicted, and found guilty, and the court 
sustained the verdict (g). Even where townships had enlarged 
a bridse from a foot to a carriage bridge, the West Riding of 
Yorkshire was held liable to do repairs to this carriage bridge, 
although the township still remained answerable pro raid {h). 



i; 



!a) 1 Keb. 687, Borough of Shastaw. 1 Hawk. c. 77. 8. 19. 
b) Skin. 254, County of Worcester and Town of Evesholm. 

(c) 2 Inst 700. 

(d) Id. 701. 13 Rep. SS. 

(e) IS East, 95, Rex v. Salop Inhabitants. 
(/) 12 East, 192, Rex v. Bucks Inhabitants. 

(g) 5 Burr. 2594, Rex v. West Riding Inhabitants. 2 Sir Wm. BL 685, 
&'C^ ' See 2 East, 852, Rex v. Lancashire Inhabitants cited there. 

(A) 2 East, 353, n. Rex v. West Riding Inhabitants. 8 Campb. 456^ S. P. 
Rex V. Surrey Inhalntantft 
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New Hiese decisioiiB lead us to the consideration of the repcdr of 

bridgts. newly built bridges^ <m places where no one was before erected. 
And these also must be maintained by the county^ city> or town 
corporate^ if they be of public utility. The question in these 
cases is> whether the bridge be a general benefit. Thus^ if a pri- 
vate person builds and the bridse be useful to the public^ the 
county becomes bound to the repaur of it (a). 

So> where the trustees of a turnpike built a bridge^ which was 
of general use, and no fund was specially provided by the legis- 
lature, for its maintenance^ the burden necessarily attached an 
the county (6), and even if a fund had been provided, acocnrding 
to the rule laid down in the case of highways, it would only have 
been auxiliary^ and the original liability would have remained (e). 
Indeed, there is an express authority to this effect, on the sub^ 
ject of bridges. Certain trustees were empowered by act of par- 
liament to make and repair bridges, and were directed to lay out 
tolls for the reparation of the roads. They built a bridge, and 
for the non-repair of it the county were indicted. The pm was, 
that the trustees ought to bear the burden, but it did not av«r 
that they had funds sufficient for that purpose. If it had so 
averred, however, the court considered that the case would not 
have been different : they s£lid it was a necessary allegation, but 
not a valid defence, since, upon the general principle, the county 
was liable, although an auxiliary supply might exist appliciMe 
towonds the repair of the bridge (d). 

A miller erected a bridge across the river Cray, for the eoo- 
venienoe of his mill. He thereby deepened the ^rd tiieie, and 
rendered the original hi^way impassable. The county wiere itt- 
dicted for not repairing this brid^, the public having used it £ar 
nearly fifty years (the time elapsed since its constniiedon) ; but 
they said that this allegation to repair lay on the iotnller. The 
court however decided against the county, on the principle above 
quoted from Salkeld, that a bridge built by a private person, 
^ich afterwards becomes of public convenience, must be'r q yaaf q d 
by the county, and in this case the public were undonbtsdiy 
bene€ted by the making of a safe passage over the isord («). 

The principle deducible from the above authorities has been 

(a) i Salk. 869. Holt, 840. 6 Mod. 807. See 6 Mod. 151« n. liofit 
288. 2 Campb. 457, by Lord Ellenborough. 1 Bac. Ab. 3SO, 

(6) 2 East, 842, Rex v. West Riding Inhabitants. Id. 856, Rex v. Gkmor- 
ganshire Inhabitants. S. P. 14 East, 477, Rex v. Devon lohabita&ts. 

(c) 2 B. & A. 179. 

id) 4 B. & a 194, Bex ▼. Oxfordshire lohabiiants. 

(e) 2 M. & S. 518, Rex v. Kent Inhabitaiits. See tHao ike Stratford Bridge 
caae in the note, cited Id. 520. fi. C. as that cited by Xrocd Rdle^ 1 Ro» Ab, 
868. And see the observations of Iiord Ellenborough SidL<& fib ^19. 
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too clearly illttstrated to require further discussion. There toe, 
nevertheless^ exceptions to the general rule. 

It was proved from the last case^ that the merely erecting of a Exceptions 
bridge for private convenience^ would not necessardy entail upon ^ ^^ fif©- 
the builder or proprietor the charge of keeping it up. This rule "^"r ®' 
is subject to some qualification. The Medway Navigation ^^^ ^^^~ 
Company were empowered under a local act to make the river &c. must - 
navigable^ and to amend or alter such bridges or highways as repair 
might hinder the navigation^ leaving them or others as convenient bn<lgc>* 
in their rocmi^ &c. This was not only a condition to keep up 
any bridge which the company might builds but it was also a 
conimui$ig condition, and^ therefore^ where the county were in-* 
dieted for not repairing a bridge erected under these circumstances^ 
aT^dict was entered for the defendants (a). So^ in another case 
•f a similar nature^ it appeared^ in addition to other powers^ that 
a company were authorized to discontinue any works^ and> 
awoHgit others^ any bridge. Here a verdict was again entered 
ftr the defendants^ (the county^) for the inhabitants of a county 
can never have by law a permanent burthen thrown upon them 
to v^air a bridge^ of which they had not the permanent use and 
eiyoyment secured to them (6). 

So^ where oommissioners were empowered by act of parliament^ 
amongst otiber things, to cut the soil of a highway for £he purpose 
of making a new channel, &c. upon which they cut through a 
bi^way, rendering it impassable, and built a bridge over the 
flat, it was held, tlmt they, and not the county, were bound to 
vmir, £or the county could derive no benefit from passing over 
a bridge^ instead of the solid highway, as it originally was, and 
the OBse was distinguished from Rex v. Kent(c), where the 
county derived a very essential benefit from the bridge {d). 

It ftUows from hence, that whoi the county are able to throw 
the burthen of repair upon others, they are at liberty to do so* 
This haa been done in many other instances than the A»egouig. 
Thus, evidence may be given, that a bridge has been repaired h7 
private individuals, although, unsupported by other proof, it wiU 
not much avail the county {e). No particular man, however, is 
bound to repair by the common law, unless it be by reason of 
tenure, or by prescription. Therefore, either of these obligations 
will relieve the county(/*). And so, if an abbot and his predecessors 
have time out of mind repaired a bridge of alms, they shall be 



a) 13 Eas^ 2S0» Rex v. Kent Inhabitants. 

b) 14 East, 818, Rex v. Lindsey Inhaliitants. 
(c) 2 M. & S. 613. Ante^ p. SOS. 

d) 3 M* & S. «S6, Bex V. Eenisoiu 

e) 2 M. & S. 262, Rex v. Northamptonshire Inhabitants. 
(/) IS Rep. S3. «iMU70a 6H.7.4. 
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compelled to repair it (a). For the abbot and convent may bind 
their successors (6). 

The lord of the manor of M. was indicted for not repairing a 
bridge. It was said by Holt^ C. J., that this charge would not 
lie upon him as lord of the manor^ but that there must be some 
cham upon the manor^ as holding it by the service of repairing 
the bridge^ wh^ch is raiione tenures, or there must be a prescrip- 
tive liability^ and judgment was arrested fqr want of allegations 
to this effect (c). So^ an indictment charging the defendant by 
reason of his being the owner and proprietor of a certain naviga- 
tion^ was held not to shew a consideration^ as though it had 
charged him ratione tenures, for these latter words embody the 
condition upon which land is granted ; the former do not {d). 
And thus it appears that a special consideration must be shewn^ 
where the county seek to establish a case of repair against other 
persons. The description of the parties bound to repair must be 
set out with certainty (e). An indictment stated that an ancient 
bridge was out of repair^ and that the inhabitants of the ^edish 
of P. and town of M; by reason of the tenure of certain lands, 
had repaired bridges from time immemorial in the parishes of 
P. and M, But this form of pleading was holden bad, for the 
parishes were not alleged to be within the town^ and then there 
would not be any liability^ because no special consideratioa was 
shewn ; and next^ inhabitants^ as such^ cannot hold lands (J'). - 

The express provisions of an act of parliament will^ otfcoarse^ 
discharge the county. Trustees were appointed by statute for 
taking down an old^ and erecting a new bridge^ and they were 
empowered to take tolls during the continuance of the act. The 
property of the bridges^ old and new^ was vested in the trustees^ 
and as soon as the purposes of the act were completed^ the tolls 
were to oease^ and the bridge was to be repaired by sud^ as would 
by law have been liable to amend the old bridge. Whilst the 
trustees were employed in executing the act^ a justice of the 
peace presented the bridge upon his own view. It was held^ 
that the county was not liable^ nor would be until the act had 
been fulfilled^ for the trustees might undo any repairs made by 
the county^ and> in fact^ the origiiud liability was suspended tiU 
the bridge should be rebuilt (g). 

If a parish have repaired from time immemorial, the county 

(a) 10 E. 3.28. 

\b) 44 £. 3. 31. Bro. Nu. pL 5. cites S. C. IS Rep. S3. 

(c) 7 Mod. 66, the Queen y. BuckneU. Holt, 128, S. C 2 Lord Rayxn. 
792. 804, S. C. S. P. Latch. 206. Noy.Rep. 93. Sty. 400. 

(d) 1 M. & S. 435, Rex y. Kerrison. 

(e) 2 Ley. 112, Rex y. Nottinghamshire Inhabitants. 

(/) 2 B. & C. 166, Rex v. Machynlleth and Pennegoes Inhabitaatfc S D. 
& R. 388, S. C. 
(g) 16 East, 305, Rex v. Somcrsetalure Inhabitants. 
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will be discharged. The evidence to supp<»rt this allegation would 
be^ that the parish have been fined for non-repairing^ and that they 
have acquiesced under the charge for many years (a). 

We have seen^ that the county are compellable to repair to. 
the extent of three hundred feet of the highway at each end of 
a bridge. This is so, although one end be in another county. 
If a new bridge^ however^ be built within three hundred feet of 
an old bridge, and in another county, it is repairable, neverthe- 
lesSy by the inhabitants of the last-mentioned county. The in- 
habitants of Dorsetshire were accustomed, according to the pro- 
visions of the act, to maintain three hundred feet of road on, the 
Devonshire side of a bridge which stood in Dorset. At about 
one hundred and fifty feet from the bridge there was a ford, and 
a private individual at length built a smaller bridge over this, 
whidi having been generally used by the public, was considered,, 
in consequence, to be repairable by the county of Devon. Upon 
an indictment against the latter county, they said, that this se- 
cond, bridge was an appendage to the otner, and like that, repair- 
able by Dorset. But tne court held.it to be a substantive bridge 
in Devon, and repairable by that county (b) *. 

The alienation of part of the lands liable to repair a bridge DivUion of 
will not avail a defendant, if he be at all responsible. So that ^^ 
where lioddon Bridge was out of repair, and one who had pur- 
chased a great part of the manor where it was situate, was in- 
dicted, it was held not to be any excuse for him to say, that 
others had purchased part of the lands, and ought to contribute, 
for the court might force the repair upon him alone. And thifii 
upon the principle that the pubbc ought not to suffer while pri- 
vate dSflputes should be discussed and determined (c). It waa 
held in another case, that all those who had any part of the de-^ 
mesne lands of a manor chargeable with the repair of a bridge, , 
were liable, and that neither the ancient freehold tenants, nor. 
enfranchised copyholders, should contribute, for, as to the latter, 
their enfranchisement only alters the manner of their tenure (cf). 
But if a man hold one hundred acres, and ought to repair a 
bridge by reason of his tenure, and he alien twenty acres m fee. 
to Qie, and twenty acres to another, and one of these only be dis- 
trained for repair upon presentment found, he shall have a spe- 
cial writ to the king's officers, that they do not distrain him 
otherwise than according to his proportion of land (e), A 

Sa) 8 Mod. 119, Rex v. Surrey Inhabitants. 
b) 14 East, 477, Rex y. Devon Inhabitants. 

* As Mr. Byng has obtained leave to bring in a bill for altering the lav as to the 
repair of these SOO feet by the county, the reader will be kind enough to examine 
whether any new measure shall have been adopted by the legislature. 

(c) Sir Wm. Jones, Rep. 273, Case de Loddon Bridge. 
. [d) Hardr. 131, Rich v. Barker. S. P. 1 Salk. 368, the Queen v» Duchess 
of Bucklugh. 2 Lord Raym. 792, the Queen v. BucknalL 
{e) F. N. B. 235. (B.) See «nte,.p. 92, where the kgidative^ provision for 
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oounty was indicted for non-repair. They pleaded that another 
perg6n onght to repair by reason of tenure. It appeared that 
the estate of the party sought to be charged was part of a larg^ 
estate which he had purchased of the owner^ who retained the 
rest^ and who had repaired the bridge before and aft^ the pur- 
chase. It was held^ that this plea was not good^ because a tnird 
person had repaired; but the court stayed the jud^ent^ as 
another indictment should be preferred to try the liability (a). 

The Abbot of Combe was presented for not repairing a 
bridge^ and he said^ that he had at another time traversed sucli 
a presentment^ when it was founds that he should repair but two 
arches in the middle^ but^ by Knivet^ it is no bridge withont the 
Tesidiie^ imd if the defendant can say no more> he must make 
the whole, for he may do so without the licence of those who 
have the land adjoining (6). 

Notwithstanding a strong intimation by Lord Kenytm> that 
the burden of vndening a bridge must be borne by those who are 
bound to repair it {c), it is now settled, that such is not the law. 
The inhabitants of Devonshire were indicted for the noKi-»repair 
of Dart Bridge, and it was contended, that they were bound to 
widen as well as repair it, whenever -public convenience mi^t 
require sudi an improvement. But the court gave judgment 
for the defendants, overruling the dictum of Lord Kenyan above 
cited (d). And by Abbott, Chief Justice, '* If we should lay 
down the law to be, that the inhabitants of a county may be 
compelled to widen a bridge, I am utterly unable to see why we 
should not be called upon to say, that the inhabitants of a pa^ 
rish are bound to widen a pubbc highway; and the inconve- 
nience arising from such a rule is obvious, (e) But the court 
of quarter sessions have power given them by the legislature 
to curect the widening of bridges. For, when any bridge, or 
road at the end, repaired at the expense of a county*, shall be 

compelling reinlbursement in tlie case of highways, pro rata, and which extends to 
bridges, is mentioned. One was indicted for the non-repair of a house near a bridge^ 
which was so ruinous as to be ready to fall upon the Queen's subjects passing by. 
He was tenant at wilL It was held, that he should repair, so that the public might 
not be prejudiced, but not as it regarded his landlord. 2 Lord Rajrm. 856, the 
Queen y. Watson. 

(a) 16 East, 22S, Rex v. Oxfordshire Inhabitants. 

(b) 43 Ass. pi. 87. Bro. Presentments in Courts, pi. 22, cites S. C. And the 
law gives power to him who ought to repair a bridge, to enter into the land for that 
purpose. 11 Rep. 62. 

(c) 6 Term Rep. 194. Lord Eldon, however, expressed great doubts of this 
position, wheii the case came before the House of Lords on a writ of error. It 
was decided on another point. 3 B. & P. 354, 360. 

(d) 4 B. & C 670, Rex v. Devon Inhabitants. S. P. Rex v. Lincoln In- 
habitants. Id. 676, mentioned in the note. 

(e) 4 B. & C. 677. 

' * Ezteodfld to bridges and the roods at the end repaired by this inhabitants of 
hundreds, and other general divisions in the nature of hundreds by 54 6. 8. c 
90* t* tj eiecpt aa lo bridget thereifUr to be erected. 
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narrow and incommodious, the justices^ at their general quarter 
seBsions^ may order such Inidge^ &c.> to be widened^ improved^ 
and made commodious.. If the bridge be in such decay as to 
rmider the taking it down necessary or expedient, the justices 
inay> in like manner, order that it may be rebuilt, either on the 
old site, or elsewhere more convenient to the public, contiguous 
to or within two hundred yards of the old one. If it be necessary 
for this purpose to purchase ground, [[or buildings, or other 
erections (a),^ the county surveyor shall set out and ascertain 
the same under the direction of the justices, at their sessionsii» 
aforesaid, provided such ground do not exceed one acre at any 
one such bridge. The surveyor, moreover, may contract and 
agree with the owner, and persons interested for the purchase, 
erther by a sum in gross, or by an annual rent, at the option of 
the owner, and if the surveyor cannot agree £ot the purchase or 
reoompence, or be prevented from treating by reason of the 
owner not being found, the justices at sessions may impannel a 
jiiiT> and assess the composition and satisfaction for tke land, 
ana for the trespass and damage to be done, in the same manner 
as in the case of highways, under 13 G. 3- (b\ which act, as 
it xc^gards the iippannelling of juries, examining and swearing 
witnesses, payment of expenses, enabling bodies politic, &c., to 
aell and convey, shall extend to the present. Provided, that no 
HMHiey be applied to the amendment or alteration of any such 
brij^ nntU presentment made of the insufficiency, inconve- 
Bienoe« or want of reparation, in pursuance of some statute in 
&ree. coooerning public bridges (c\ The act does not extend to 
tcidges xepaixable ratiane tenurm (d)* 

The justices of Dorset having contracted £or building a new 
bridge on a different site from that of the old, ordered the old 
bridge, to be taken down before the new was passable, in order 
that the contractor might use the old materials, upon which, 
the Ck>nrt of King's Bench was moved for a writ of prohibiti<Hi 
by reason of the public inconvenience resulting from such a pro* 
needing. But the motion was refused, for there was another 
VB^Ofdj open by indictment, and, besides, the justices mieht have 
ordered me rebuilding on the old site, and then the puluic must 
bare sufiered a temporary inconvenience (e). 

Having stated that the county, or city, &c., ought to repair 
in the first instance, together with the exceptions to that general 
rule, having also set out the nature of the repairs to be done, and 

(a) The 54 G. 8. c. 90. s. 1, introduced these word% there having been doubts 
vH^ther the othctr act exkaoded to biuldings. 

(b) Ante, p. 117. 

(c) 43 G. S. c. 59. s. 8. 
fd)Id.8. 7. 
'e) 15 East, 594, Rex v. Dorset Justices. 



906 Bridget. [[chap. vm. 

the extent of the liability, and just reverting for an instant to 
that part of the clause of the statute 22 H. 8., which speaks 
of a bridge in two counties, ordering/ that each shire shall repair 
according to the several limits (a), we proceed to mention those 
provisions of the legislature which afford the means of providing 
sufficient materials for repair in these cases. 

Thus, the surveyor of bridges and other public works, in 
every county, appointed at the general quarter sessions, may 
BOftrch for and take gravel, stone, sand, and other materials, -for 
the repair of such bridges and roads at the end, as the inha- 
bitants of counties are bound to repair, [[and of hundreds, &c., 
by 54 6. 3. — as before,] and remove obstructions, &c., from 
such bridges, &c., as the surveyor may do under the Highway 
Act, 13 O. 3. The powers and authorities of that act are vested 
in the surveyor, and the penalties and forfeitures given thereby 
are extended to the act before us in as full a manner as though 
they had been re-enacted (b). Further, the property of all tooto^ 
implements, timber, bricks, stones, &c., purchased by the mdet 
of justices by the surveyor, are declared to be vested in the sur- 
veyor, and may be laid in him upon the commencement <ov peror 
secution of any action or indictment (c). Further powen are 
given by a subsequent statute, which extends- to- hus^b'eda a» 
well as counties. Every surveyor of bridges appointed at ^ses- 
sions as above, and every bridgemaster *, or person^ who at, or 
after, the passing of the act may be under contract to rebuild or 
repair any public bridge, built, &c., at the expense of the 
county, hundred, or general division, may, with the consent and 
order of two justices acting for the county where the bridge is 
intended to be rebuilt or repaired, search for, work, dig, get, and 
carry away any stcmes from quarries within the county, without 
the owner's leave, making satisfaction for the value of it, and 
also for the damage done, as shall be agreed on with the oXniiet, 
Occupier, or other 'person interested. Quarries within a garden, 
yard, avenue to a house, lawn, park, paddock, or in<dobed 
plantation, or such as may now or hereafter have ornamented' 
timber trees growing thereon, are excepted out of this licenee> 
and the quarry must have been worked within three yters pre- 
ceding the time when the bridge is about to be rebuilt or 1^ 
paired. If the parties cannot agree, or the owner, &c.> refuse 

(a) See Tho. Raym. S84. 

(b) 48 G. 8. c. 69. s. 1. 

(c) Id. s. 8. 

* [Bridge-master.] The jsessions ordered that the bridge«xnaster should pay.a 
per centage on all money raised for the repair of bridges in a certain hundred^' 
in lieu of all his fees for indictments, &c. for bridges within it. The Court of 
King's^ Bench held this to be improper, and quashed the order, although the fee ap- 
peared to be an ancient payment, and had been long acquiesced in. 1 B. & A. 312, 
Rex V. Houldgnive* 
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to treat> the ju^tioes^ at their general^ or ouorter sessions^ or anytwo 
aMwinled for that purpose^ shall cause the value of the stones and 
tbe amount of damage to be ascertained by a jury of indifferent 
men oft the. county^ &c., where the same may be situate^ (four- 
teen days' notice being first given to the owner^ or his agents of 
the intention to require a jury.) The justices may then summon 
before them and examine any person on oath^ which they are 
e m aowered to administer^ and bv ordering a view^ or otherwise, 
shall use all ways and means for tne information of themselves and 
the juryi The value, &c., being ascertained ; the justices shall 
opder; tne sum estimated to be paid ; the verdict or inquisitioB, 
aad order, is to be filed of record by the derk of the peace, or 
other ofiUcer, having the custody of records in the county, &c, 
and to be final and conclusive to all persons whatsoever, m po6« 
I, reversion, &c», and whether under disabilitieB or not (a). 



For the summoning and returning of these juries, the justices 
QIC any two. of them may issue a warrant to the sheriff or bailiff 
of the. county, '&c^ where the quarry is- situate, requiring him to 
nryunt^ summon, and return an indifferent jury of twenty-foiu 
penoni^ .qualified to serve on juries, to appear before sueh justices, 
€9 any twa of them, at the time and plaoe specified' in the war- 
nuit» and then the jv^tices shall draw twdve: by ballot, and 
oansfi themita be sworn, out of such as have been impanelled, 
&«^.or. appear upon summons, and these shall be the jury. But 
in.defiuUt.of a sufficient number of persons returned, the lAeriff 
may take such other honest or indifierent men of the by-stfind- 
ttESy or who can be speedily procured, to make up the number of 
twebre. All persons concerned to have their lawful challenges. 
Tbe^ustioefi, moreover, may inflict a fine of not more than 10/., 
nev kW'thaa 20««, on the sheriff, or bailiff, or their respective 
dqptiesy «?ft)fip g defiault, or on any person returned and sum- 
moned 4Mlthe jury who may not appear, or who, appearing, may 
lefioseLto be sworn, or, being sworn, may refuse to give, or may 
not give, a verdict, or may in any other manner neglect his duty 
ihffein, . or on any person wbo being summoned or required to 
giire^videace, may refuse or neglect to appear, or, appearmgi may 
refiiae' |o be sworn or give evidence (6). And as to the expenses o£ 
ih^ jury, if they shall deliver a verdict for more money than the 
surveyor shall have offered as the value of the stones, and amount 
of the damage, the costs and expenses of summoning and main- 
taining the jury and witnesses shall be paid out of the county 
rate, but if there be a verdict for less^ then such costs, &c., shall 
be borne by the person with whom the dispute as to value shall 
have arisen, and shall be levied by warrant of one of the said 



(a) 65 G. S. c. 143. s. 1. That tbese materials are exempted from toU, ie« 
ante, p. 165^ 

(6) 65G.S.C. 148. t.8. 

P 
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justices^ by disCress and sale of the goods of that person (a)« 
An appeal is given by the next section. For if any person should 
think himself aggrieved by any thing done in pursuance of the 
act^ he may appeal within three calendar months to the quarter 
sessions for the limit where the cause of complaint may have 
arisen^ giving fourteen days' notice in writing of such his in- 
tention^ and of the cause or matter of appeal^ to the person 
against whom the complaint shall be made. He must enter into 
a recognizance before a justice of the county^ &c,, within three 
weeks after such notice^ with two sureties^ conditioned to try 
the appeal^ abide by the order of^ and pay the costs awarded by 
the justices^ and the justices of sessions shall determine the 
^ matter in a summary way (6). 

Justices If any public bridges, ramparts, banks, or cops, or other 

may 0)11^ works, are to be repaired at the expense of the county, city, 
tract for the .j. o ^i. • ^' j. ^ vi. -^ i.\\. * 

_^r of riding, &c., the justices may contract with any person at their 

bridges. general or quarter sessions, for rebuilding, repairing and amend- 
ing the same for a term not exceeding seven years at a certain 
annual sum, after presentment made by the grand jury *• 
They were to give public notice at the sessions t. Such contracts 
are to be made at the most reasonable price to be agreed for, and 
sufficient security for performance is to be given to the derk of the 
peace, or town clerk, or chief officer of the county, &c. All contracts 
when agreed to, and all orders relating to them are to be entered 
in a book kept by the clerk of the peace amongst the records of 
the county, and to be inspected by the justices, within their 
limits, at all seasonable times, and by any person employed by 
any parish or place, contributing thereto, without fee (c\ An- 
other statute ordained, that the justices of any county, city, &c., 
might, at their general or quarter sessions, or the major part of 
them, contract with the commissioners or trustees of any turn- 
pike road within such county, &c., or with their surveyor or 
clerk, or with both, or with the surveyor of any highway within 
the parish, &c., in such county, &c., or with any other person, 
for the maintaining and keeping in repair roads over any county 
bridges, and roads at the end thereof to be repaired by the 
county, &c., for any term not exceeding seven years, nor less 
than one, although no presentment shall have been made or di- 
rected by 12 G. II., subject, however, to all the rules of 12 G, 
II,, in case the same should be presented as directed by that 
act (d), 

ia) 66 G. 3. c. 149. s. 8. 
b) Id. 8. 4. 

* This presentment is dispensed with by subsequent acts of parliament, 
f This also is unnecessary, see post, 211. 

(c) 12G.S. C.29. S.14. 

(d) 68 G. 8.C 110. s. 6. 
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And by the last section of 55 6. III.^ c. 143.> the justices of 
any county^ city^ ridings division^ town corporate or liberty, 
may contract and agree at their general quarter sessions^ or au- 
thorize any other person so to contract^ Sec, for the maintenance 
and keeping in repair of any county or hundred bridge, and * 
the road there over^ and so much of the roads at the ends as are 
by law liable to be repaired at the expense of any such county, 
hundred, city, riding, division^ town corporate or liberty, or any 
part thereof. The justices are further empowered to order the 
sum agreed for to be paid for repairing, &c., such bridges, and the 
roads, &c., to be paid (where the county is liable) by the trea- 
surer of the county out of the county rate, or (where the hun- 
dred is liable) by the bridge-master (or other public officer 
charged with the repair of bridges) of the hundred by which 
such bridge is liable to be repaired, for any term not exceeding 
seven years, nor less than one, although no presentment of the 
insufficiency, decay, &c., have been made, and although no 
public notice shall haye been given by the justices at their re- 
spective general or quarter sessions, of their intention to con- 
tract, as mrected by 12 G. II. Provided that such justices shall 
cause notice to be given in some public newspaper circulated in 
such oounly, &c., of their intention before the contract is entered 
into (a). 

Surveyors were appointed as early as the reign of H. VIII., Penoni ap- 
for the purpose of attending to the reparation of bridges. Panted to 
For the justices, or four of them were empowered to name two Jridces are 
surveyors, who were to see every decayea bridge amended or remured. 
repaired from time to time, and it was ordained that the money 
spent for this purpose should be paid to them by collectors ap- 
pointed by the same justices (6). An allowance was to be made 
to these surveyors for their trouble at the discretion of the jus- 
tices (c). t 

And further^ the justices of any county, city, &c., may, at 
thar general or great sessions, to be holden in the week next 
after we dose of Easter, or the major part may appoint annually 
two or more justices acting in and for any division of justices in 



* The other act only mentioned roods over bridges. 

(a) 65 G. 8. c. 148. 8. fi. 

(b) 22 H. 8. c. 5, I. 4. 

)c) Id. >. 8. 
' If a surveyor make an estimate which turns out to be considerably incorrect, 
through his negligence in not examining the ground for the foundation of the 
work, he cannot recover any thing for his plans, specificationsy or estimates. 
And if he be a shareholder, be cannot sue^ on the ffround of his being a partner, 
although he subtcriSe at architect and engineer, 1 C. & P. 852. Moneypenny ▼. 
Hartland, 2 C. & P. 878, & C. And see Hobnes v. Higgins, 2 D. & R. 196. 
The surveyor must have recoune to equdty. 

p3 
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such county, ^c.^ in or near which any county bridge^ or any 
bridge which is in part a county bridge, rampart, &c., shall be 
situate, to superintend the same. Whenever it shall appear to 
these two or more justices on their own inspection to be necessary 
for the preventing of the decay of such bridges, &c., that any im- 
mediate repair should be done, they are authorized to order such 
repairs. Such an order is to be made by writing under their hands. 
But the sum so to be expended must not exceed 20/. The two 
justices are to remain in office for one year, that is to 8ay> 
until one week after Easter, and if any such justice die^ or be 
removed, or refuse to act, the general quarter or great sessions 
may appoint another justice to act for the remainder of the cur- 
rent year, at any other of the four quarterly sessions (a). A 
subsequent section enables justices at sessions to make tms ap- 
pointment before the Easter sessions : such appointment to be 
m force until one week after the next Easter sessions (b). The 
^ provisions of the act are fully extended to such latter appoint- 

ments (c). The mode of payment for these last-mentioned repairs 
is as follows: The justices, at their general quarter or great 
sessions next after the happening of such repairs, or the msgor 
part, may order the payment of any sum not exceeding 10/., out 
of the county rates, although no presentment shall have been 
made by any grand jury at the assizes, great sessions, or quarter 
sessions. But there must be a certificate, signed by two at least 
of the inspecting justices, stating the nature of the repairs, and 
the defects, &c. which they shaU have ordered to be repaired, 
together with their reasons for such direction, which certificate 
shall be returned to the justices assembled at the sessions. The 
justices must, moreover, be satisfied, by the parties concerned, 
that the charges made are reasonable and just (d). 

With regard to the presentment for insufiSciency, it is observ- 
able, that, according to the general rule, and in pursuance of 
the general law presented by the statutes, it is necessary ; but 
that there are these exceptions: — 1st, Where bridges, or the 
roads over them, or at the ends of them, are to be repaired by 
contract ; and next, where repairs are to be done to the amount 
of 20/., under the superintendence of two or more justices, as we 
have above related. 

It was enacted by the turnpike act of 1822, that compositions 
might be entered into by counties for repairing bridges on turn-* 
pike roads, which were repairable by parishes, and the like com« 
positions between trustees of turnpike roads and parishes for a 

(a) 58 G. S. c. 110. s. 1. 

(b) Id. 8. 8. 

(c) Id. s. 4. 
Id) Id. s. 8. 
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similar purpose (a). But by a recent act it is declared^ that 
where any part of a turnpike road^ or any bridges^ arches^ drains^ 
w sewers^ lying on such road^ ought to be repaired by any par- 
ticular person^ body politic or corporate, bv reason of tenure, or 
otherwise, or by any county, or any parisn, or where any comr 
position has been entered into or made in lieu thereof, such road 
and bridges, &c. shall be repaired by such person, &c., or such 
composition shall be paid in such manner, as the same were re- 
spectivdy maintained and kept in repair, or paid before the 
passing of the act of 1822 and 1823, or by any local turnpike 
act (Jb), After many provisions upon the subject, it was at 
length ordained by the legislature, that the money disbursed for 
the repair of pubbc bridges should be paid out of the county rate. 
And, accordingly, the justices were empowered, at their general 
or quarter sessions, to make, from time to time, one general rate 
or assessment for such sum as they should think sufficient to 
answer the ends of the recited acts, [amongst which were those 
for the repair of bridges,^ instead of the several, separate, and 
distinct rates thereby directed to be collected. Such rates so 
made are to be assessed upon every town, parish, or place, vtdthni 
the respective limits of the commissions of the justices, in such 
proportions as the rates have been before levied ; and to be 
coliected by the high constable of the several hundreds and divi- 
sions (c). 

Where a fine was imposed upon a county, which the sessions 
thought illegal, the Court of King's Bench confirmed their order, 
which directed -that the ei^penses of litigation should be defrayed 
but of the county rate (£) ; and although the matter in questioB 
respected the county gaol, it was said that the case of bridges 
coiud not be distinguiiSied from it (e). 

Hie mbde of collecting money for the repair of bridges, there- 
fblre, is governed by the regulations in general on the subject of 
the County rate. 

It Wo» held, in an old case, that the justices of a particular ' 
Astrict in a city could not make a rate for repairing a public 
Bndge, l>ut that the justices at large were bound to join in mak- 
nij^ such an asscfssment (JT). 

With regard to the repair of private bridges, the obligation Private 

bridges. 
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(a) S G. 4.C. 126. s. 107 and 108. 

(b) 7 &e G,4.c.24. s. 17. 

(c) IS G.-S. c.ie9. 8. I. 

(d) 4 Term Rep. 591, Rex v. Essex Inhabitants. 

(e) By Buller, J. 4 Term Rep. 696. 

(/) 2 Lord Raym. 1849, the Queen v, St. Peter'j Justbet -in Toft. 
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must be borne by those who pesfinit the easement^ on the same 
principle as in the case of highways. 

This nile^ however^ is liable to be rebutted in like manner By 
evidence that the persons have immemorially performed the 
amendments required^ or are bound by covenant or agreement 
to do so. 

The ordinary remedy for a n^lect to repair public bridges is by 
presentment or indictment. It was early observed^ that an 
assise of nuisance would not lie for the laches or omission to re- 
pair a bridge ; and a distinction was taken between a neglect to do 
this repair^ and a wilful damage or obstruction, in which latter 
case an assise was allowable (a). 

And further, no action on the case can be maintained in this 
instance, for the &ult of non-repair is an injury to all the kind's 
subjects, and so punishable only by presentment and fine (6). 
An attempt, however, was made in modem times to charge a 
county in that form of action ; and the plaintifis' complaint was, 
that in consequence of a bridse being out of repair, their wa^on 
received an injury. The demration was demurred to, and L^rd 
Kenyon observed, that if the experiment had succeeded, it would 
have been productive of an infinity of actions. The court also 
recognized the case in Brooke's Abndgment, where it is said, that 
no action lies, if a highway be out of repair, so that a horse Jbe 
mired (c) ; and judgment was given for tne defendants (d). 

This presentment might be, at the common law, before the 
Kine's Bench, or justices in Eyre, or commissioners of qifer and 
terminer ($). The non-repair may also be presented in the toum or 
leet {fY And by the old statute of H. VIII., above quoted, if 
the bridge be in one shire, and the persons or lands to be charged 
in another; or if it be in a city, or town corporate, and the person^or 
lands are out of the dty or town, the justices of such shire, city> 
or town, are authorizea to hear and determine any annoyances, 
if within the limits of their commissions. And if the annoyance 
be presented, they may then make process into every shire of 
the realm against such as ought to repair, and do further in 
every behalf as they might do if the persons or lands chargeable 
were in the same shire, &c. where the annoyance is (g). 

The only matter necessary to be presented is, that the bridge 

(a) 1 1 H. i. 8S. 

hS Vaugh.S40. 

re) Bro Action sur le case, pL 9S. 

Id) 2 Term Rep. 667, Russell v. the Men of Devon. See antc^ p. 58. 

(c) S Inst. 701. 

(/) Ibid. 

(g) 22 H. 8. G. 5. s. 5. 
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in questaan is a public bridge, and out of repair^ which must 
be shewn in the order. However, when it is doubtful who 
ought to repair, the advice given in 2 Inst, (a) is said to be very 
gbod> that an inquiry ought to be made by the grand jury (6). 

. The certiorari is taken a^vay from the defendant^ but not from No certio- 
the prosecutor. Thus^ all matters concerning repairing such '^ 
brieves and highways, — that is^ highways at the ends of bri^^^ — 
fhalf be determined in the county, and not removed by eer- 
Uorari (c). It is worthy of observation, that this section applies 
only to tiie repair of county bridges ; and, therefore, where a 
parish, or private person is charged, it survives, according to 
the provision of 5 and 6 W. and M., c 11. s. 6, which enacted, 
that where the title to repair should come in question, a certiorari 
might issue upon a suggestion, and affidavit to that eifect, so as 
that thd parties prosecuting the certiorari should find two manu- 
oaptors to be bound in a recognizance, conditional to try at the 
next assizes {d). 

WfB said, that the certiorari was not taken away from the pro- 
secQtor, and this point has been decided on more than one occa- 
aum. Thus, where the whole county of Wilts was concerned 
in the repdr of a bridge, the Attorney-General moved for a 
nenire to Berks, and his motion was granted as a matter of right 
on Ills part (e). And in a more recent case, which subse- 
quently went up to the House of Lords from the Court of 
•King's Bench, the same point was established (y*). It is said, 
that a certiorari lies to remove an order made by the justices 
conoeniing the repair of a bridge, pursuant to a private act of 
parliament, and that the justices ought to retain the private act 
up<m which the order is founded (g). Where bridges are repairable 
by parishes, we have seen, that the Highway Act takes away 
the certiorari, except in cases where the right of repair may 
happen to come in question, and the exception also as to the 
prosecutor has been mentioned, together with the authorities 
upon the subject, in a former chapter (A). 

It 19 enacted, that no fine for not repairing bridges, and the Fine. 
highways at the end of them, shall be returned into the Exche- 
quer, but that they shall be paid to the treasurer of the county, 
and applied by the justices towards the building or repairing of 

[a) 2 Inst. 703. 

r6) Andr. 101, 285, Rex v. Middlesex Inhalntants. See F. N. B. 127. (£.) 

[c) 1 Ann. Stat I.e. 18. s. 6. 

(d) 2 Str. 900, Rex v. Hamworth Inhabitants. 
{e) 6 Mod. 191, 807, the Queen v, Wilto Inhabitants. 1 Salk. 146, case of 

Cardiffe Bridge. 1 Lord Raym. 580, S. C. See also 1 Str. 177, 180, 18S. 

(/) 6 Term Rep. 194, Rex v. Cumberland Inhabitants. 3 B. & P. 864, 
S. U. in error. 

(g) Bum's Justice^ ed. 1820, Vol. I. p. 380. 

(A) Ch. VI. p. 88, and see also Ch. VII. p. 187. 
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Buoh bridges> &c. (a). One fine only can be imposed £oBr tiie 
nmi-repair of a bridge. The Montgomeryshire Sjcssions imposed 
a fine' of 300/. upon the township of Madiynlleth ana pa- 
rish of Pene^goeSj for non-repair^ and^ that fine not being strificwnt, 
they made an order increasing the fine " by the sum of 200/." 
A certiorari was obtained for the purpose ot quashing this-last 
order^ and the Court of King's Bench considering that the power 
of the sessions was at an end after the first fine, and that they 
had no jurisdiction to impose a -second, quadied the order (jb). 
There might be writs of distringas until the bridge should -be 
repaired, w a new indictment might be preferred, and a fireeh 
fine imposed (c). 

It has been determined, that an action of covenant may be 
maintained against a person who agreed to build a-bridge in a 
substantial manner, and to keep it in repair for a certain time, 
although it was broken down during that time by an extraordi- 
nary flood (d). 

With respect to penalties, the statute of Anne directs, that 
all penalties under the act should be applied to the repair of 
bridges and the highways at the end m them (e). Further^ 
such as act under the authority of that istatute may plead tlie 
general issue, and give the act, together vridi the ^ rl. VIH* 
c. 6., in evidence, and if judgment be for them, shall have 
double costs (f). 

Upon a question between a county and a parish as to the lift- 
bility of repairing a bridge, the couit refused to cea^pellhe iaha^ 
bitants of the parish to allcHv the pounty to inject •theryaink 
books and documents re^tecting the repair of tiie bridge (g)* 

The old remedy for the non-repair of a private bridge was die 
old writ de ponte reparando. Thus, if one had a passive over a 
bridge, and the person who ought to have repaired made delEauIt, 
a writ might have been obtained against him {h). So, if the 
bridge led to a mill, being a private bridge, which A» ought 
to have maintained, and over which B. had a passage, the latt^ 
might have had his writ de ponte reparando (i). And j^ffw^ at 

(a) I Ann. stat I. e. 18. s. 4. 

(b) 4 B. & A. 469, Rex y. Machynlleth and Penegoes Inhabitants, vid see ante^ 
1>. 91. 

(c) See 4 B. & A. 470, n. Rex v. Old Malton, cited there. So, if for doi^g a 
thing prohibited by statute, the party ofiending have been fined to the king in an 
action brought by the party, as for tiot repairing a common street of a town, '&c 
it seems, that he shall not be afterwards punished by indictm^t, faTthen he i¥ould 
be fined twice for the same ofience. 8 Hawk. 1910. s. 4. 

(d) 6 T. R. 750, Brecknock find Abergavenny Canal Navigation v. Pritfihaid. 

(e) I Ann. ^tat. l,^, 18. 8. ^. 
(/) W. 8. 7. 

(g) 8 B. & C. 375, Rex v. Buckinghamshire Justices. 
{h) F. N. B. 127. (D.) 
(i) 2 Inst 701. 
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u day, it stems, iiiat an actioh oh tfae esse wiU lie^isuch 
ne^eot to repair, inasmuch as it is not a public/ but a pvivat^ in^ 
jury.; for in the former case, the nfemedy by indictment is the proper 
course ^ avoid a multipHoity of aoits, in the kiter, the party 
aggHe¥ed oan fae remunerated in damages for the inconvenieiiee 
<nr iDkchief he may have sestained. 



SEcrmN IL— Of Ferries. 

The same principle ti^ch compels us to call a bridge, or a 
river, a common highway^ applies to a ferry, for it is a common 
passs^e, which is no n^ore than a common highway (a). It is 
a liberty, by prescription or the kmg's grant, to have a boat for 
passage upon a river for carriage of horses and men, for reason- 
aUe toll (b). And thus an action will not lie against a man for 
not keeping a boat for the ferry, since it would be to multiply 
8uit8> wnich the law will not allow (c). But one who accepts 
the gnort of a ferry is l)ound to keep a boat for. the public good, 
and may be indicted for the neglect, although no action lies '(d)* 
And we liave seen, that the owner of a ferry cannot suppress it, 
anid efect a bridge, without a writ of ad quod damwim (e). 

The ofoer ifciay ha^e an actiea <oii the \sb^ ifor a ^istnrbanee 
«i hmdig^ It was «aid formerly, that an assise of nuisance, *ot 
9m aofcioi lay {/). However, the possesion of en ekclo^e 
ngktiio ieserf4tom A. to J9., wiM not prevent persons from going 
by tanotfaer %dat £ram A. to C, although C. be near B. A pre- 
a oflpti an ito ^e above effeot was proved, at^ the court were 
cMnte'deifr, "drat the plaintilT's demand for the enlai;ged right to 
leny tm unreasonable, for the parties were substatrtially and 
■flt veioaraUy oavried ov«r by the defendant. Fratid would 
alter the o»e, but there was bo pi^ten<^ ^r that in the case 
before the court (g). 

tt is no answer to an action by the ow»er of a ferry for the 
disturbance of his right, that the ferryman has ^neglected his 
dul^, -for such a default does not, ipsofaeto, destroy the r^ht 40 
the fraaohise, which must be impaaohed hj wire facias or quo 
warranto (Ji), 

(&) ^ Mod. 294. 
(6) Cro.EL691. 

(c) 3 Mod. 289, Pain v. PitricV. 1 Show. 243, 255, S. C. 1 Salk. \% "S.'C. 
Comb. 180, S. a Holt, 6, S. C. Cartb, IM, S. C. S«e 2 Wils.^. 

(d) 1 Show. "257. Hardr. 163. 

'i/) Ante, p. 196. But the court, upon ano^er occasion, refused an kijuncK* 
t)on to restrain the defendstrftb from using the f>liuntifi**8 ferry. Hardr. 16S. 
Churchman v. TonstaL 

(/) 22 H. 6. 14. 

(g) 4 Term Rep. 666, Tripp V. Frank. 

\h) 6 B. & C. 703, Peter v. Kendal. 
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Right of ^^ ^AS been liolden> that the owner of a ferry has a Tight 

ienyman. to use the land on both sides of the water for the purpose of 
embarking and disembarking his passengers^ without na^ng 
at the same time any property in the soil on either side*. For 
the principle is> that a ferry is in respect of the landing-place, 
and not of the water. It is sufficient if the landing-place be 
in ' a public highway. The original owner of the land may 
have granted the soil of it, and reserved out of the grant, to him- 
self, &c., the right of using the land on both sides for the pur- 
pose of embarking and disembarking passengers (a). 

The owner of a ferry demised it by parol at a certain rent. The 
lessee, finding that it did not answer, aereed with his landlord 
to be his boatman, and to account for iSl money received, and 
to receive daily wages. This step was holden to be a surrender 
by act and operation of law of the lessee's interest in the ferry (b). 
And it should seem, that such a letting, being of an incorp(»eal 
hereditament, ought to be by deed (c). 

Cufltom for A custom that the inhabitants of a certain vUl should pass 
inhabitants over a ferry toll-free has been holden good. Such a custom may 
^ ^JT' ^^^ ^ reasonable commencement, as that the inhabitants of the 
from toUs of ^^^^^ might have been at the charge of procuring the grants and, 
a ferry. iu consi^ration of that, that one man should find the boat, and 
enjoy the tolls, but that the inhalntants should be exempt from. 
payment. The interest of the ferryman would be encumbered 
with this discharge (d). If toll were extorted from an in- 
habitant under such circumstances, he might have an action 
on the case, because there would be a special damage (e). 
But in the particular instance which gave rise to these reso- 
lutions, judgment was given for the ferryman, the defendant, 
because he was charged, in an action on the case, for not keep- 
ing a boat, which, being a general, and not merely a particular 
damage, was held to be punishable only by indictment (y*). 

Ferry not ^^ bas been determined, after great consideration, that the 

rateable. tolls of a ferry are not rateable where the owner does not reside 

within the parish or township. It was said in support of the 

liability to be rated, that a ferry was real property, that it was 

local in its nature; but it appearing, that the lessee of die tolls 

♦ Overruling a passage in Savil. 1 1 to the contrary. Com. Dig, Tit. Pis- 
cary, who cites the same passage. 

(a) 6 B. & C. 70S, Peter y. Kendal. SaviL 11. 
(6) IHd. 

(c) Id. 708.^ By Bayley, J. Whether a ferry be demandable in a prtedpe 
quod reddat f 'Qu. And see 12 East. 334, n. It should seem not, after the de- 
dsion in 6 B. & C, where it was held, that the land on either side of the water 
need not belong to the owner of the ferry. 

(d) 1 Show. 257. Obserrations of Holt, C J. 
\e) Ibid. 

(/) Id. 265, Payne v. Partridge. 
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had no land or visible property in the parish^ the court held, 
that his property in the ferry was not within the statute of 
Elizabeth^ for to make property rateable, it must be the subject 
of occupatiim^ and must be visible and tangible (a). '^ All 
the cases of tolls held rateable," said Lord EUenborough^ *' have 
been where the tolls arose out of the use of land." (b) 

\* It may be added to this, that a fvaV'leave is rateable Way-kaTe^ 
where the parties enjoying it have the occupation of the ground, ^^^ '^^ 
but not so where there is a mere privilege of using the right of ^ 
passage. Upon principle, it resembles, in this respect, the right 
of oommoiu A person who had certain way-leaves, or liberties 
of passage, over lands, which way-leaves, &c., he rented for the 
carriage of cgals to the river Wear, was rated in respect of such 
privil^es, and, on appeal, the sessions confirmed the rate. But, 
aa in this case he nad a mere right of passage, which is an 
easement, and not a grant of the profits of the land, the court 
held, that it could not be the subject of a rate (c). But where 
the appellants, in pursuance of a lease, made waggon-ways, 
erected a bridge, and railed off the ways, so as to maintain an 
exclusive possession of them, and built two houses for their 
servants, the court of King's Bench considered that the liability 
in this case was very different from that above cited, for here 
was clearly an occupation of the ground, and a possessicm of 
property rateable to the relief of the poor. The court further 
saia, that they could not enter into the question, whether the 
Dean and Chapter of Durham (who had granted the lease) had 
power- to grant any thing more than a mere way-leave, for if a 
disseisor obtain possession of land, he may be rateable as the 
occupier of it. The order of sessions was, therefore, confirm- 
ed (J). 

(a) 12 East, S80, Rex v. Nicholson. 
[bS 12 East, SS6. 

c) 2 Term Rep. 90, Rex ▼. JoUifTe. 

d) 7 Term Rep. 698, Rex v. BeU. 
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CHAPTER IX. 

Qf Tndicttnents and Pleadings generally on the Subject of Wa^s* 

It is our purpose in this chapter to speak of the indictttiaits 
tviiich may be maintained against a parish for the non-repair of 
highways, aeainst a township^ and against persons liable to the 
db^gation of repair by reason of their tenure^ iuid also of indiet- 
ziients s^inst offenders who obstruct the highway wilfiilhr^ Or 
otherwise. Indictments for the non-repair of bridges will ais6 bis 
iH^ieed^ tmd the pleas^ or defences^ to all these cmrges vrSL be 
fisbtfBsed at length. ' 

We shsdl then proceed to the consideration of dediaratiotts '^ 
the di^ui^imee or private rights of ways and prfvbte bri< 
iadoA of <o1}heT matters eonnected with the mode of proceeding 
t^ofite tights are interrupted. 

The pleadings will then be introduced. The manner of 8tirt> 
iM a public highway, and of shewing a title to a private way. 
Whether it be % prescription, by grant, or of neeesinty, will be 
laM bef<dire the reader, sm the tihapter will be confelftded by Mne 
kiltanoes of i<eplieati(ms and rejoinders in answer to the clairii irf 
right of way #hen ^leaddL, m is above mentioned. 

First, as to indictments for the non-repair of highways, the^ 
are most commonly preferred against the respective parishes in 
which they are situ^. iThe parish is bufthteiied, in the first in- 
stance, with the liability, as has been shewn in a former 
chapter (a), and where it is not known im particular that any 
other parties are in reality answerable, the parish is made the 
subject of the indictment ; and if there be any substantial defence 
to the oharge, it is then disclosed upon the trial under the general 
issue, or by special pleading. 

It is with the form of indictments that we have more especially 
to deal in this place. 

The ordinary charge upon these occasions is, that there is a 
common king's highway situate in a certain county, and that a 
certain part of it lying in the parish indicted, describing it par- 
ticularly, is out of repair, so that the king's subjects cannot use it 
as they ought, and^ in conclusion, it is aUeged, that the inhabit- 

(a) Ch, VI. 
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anjts of the parish are bound to amend thus way Mrhen neoesBaiy* 
The venue soould be laid in the county where the ruinous read 
lies. The day is immaterial, so as it be before the caption of the 
indictment (a). There is a distinction between pubbc and pri- 
vate ways in this respect, that the former need not be alle^^ to 
hiave existed from time immemorial ; whereas, if a prescripljoa 
for the private right be pleaded, such an allegation must be made. 
Where a plea was demurred to on account of the omission of the 
words, " from time immemorial ", the court said, that it was 
quite sufficient to state in a compendious way that it is a highway, 
and that the instances of indictments were decisive (6). Se^ 
again, in a case where it was decided, that the public had a right 
to usie the cranes on public quays, the plea did not allege, tisat 
Sb|iart*s Quay, which was said to be a publicy open, ancf lafi^] 
quayj had existed from time immemorisu ; but the court said that, 
the quay was in this reapect similar to a highway, which might? 
be described as, *^ a public and common king's highway ", with* 
out saying, immemorially; and judgment was given in favour of 
the plea upon demurrer (c). So, again, where to trespass it waa 
pleaded^ that the place was a common highway for all the Idng^a 
8ubJ49ct&u paying a certain toU» without saying, immemorial, here 
the omission of the word ^' immemorial" saved the plea> feor it 
hEang ol](jected that the allegation was inconsistent. Wood, Baron, 
observed, that it might have been a highway created by act of 
parliament (d). 

The indictment goes on to say, that the way leads from 
A,, for instance^ in the county of B. towards and unto C> 
&c. '^ In ancient proceedings, a highway is stated as a road 
leading from one viU to another; but that ^is only done for 
the purpose of shewing that it is a highway. And it has been 
settled of late years, that it is not necessary so to state it in an 
indictment ; for if it be laid to be a highway, that is sufficient." (e) 
And although modem precedents continue to mention the termini 
a quo and ad quern, yet there are many authorities to shew that 
such a description may be dispensed with. Thus, where there 
was an omission of this kind, the answer was, that the highway 
ia infinite, having neither terminus a quo, nor ad quern (f) ; anqt' 

* 

(a) Palm. 389. See 2 Show. 455. 

lb) S Term Rep. 265, Aspindall v. Brown. S. P. Say. 167, Rex y. Broeket. 
And iriiere certain ditches in a footway were laid to be to the nuisance of all the 
king*s suljects, it was held, tl^it the omission to state the way to hare been com- 
mon to all the king's subjects was immateriaL Ibid. S. C* 

(c) 8 Term Rep. 606, Bolt v. Stennett. See aUo 2 Wma. Saund. 2M, n..4« 

[d) 8 Price* 536, Sutclifie ▼. Greenwood. 
(4 By BuUer, J. 1 Term Rep. 670. 
If) 10 Mod. 8Q8, Rex ▼. Hammond. 1 Str. 44^.8. C. Andr. 146, S. Cj' 

<nted in Rex y. Haddock. S. P. 10 Mod. 328, Rex. y. Thompson, cited there. 
Andr. 145, S. C. cited. S. P. 3 Keb. 89, Rex v. Nele. 2 Keb. 728, ReS'v. 
Gla8t<»ii IfOuOitapts. Id«.7l6,.R«l( t. BawIibs. Sec Utoh. l$9r 2 Ro. Ab. 
8d. 'l2MQd^4^. 
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CQupe the cQHnty of I>arBet would refer to MeUonaQly«. aad.iuyt 
to $t<dce, and jBO it did not appear iu what couuty Stolce wa# (4). 

And, moreover, the feuct of the place being a highwajf-mwAth^ 
stated. For where the indictment charged a nuisance to a horse- 
way^ and not to the queen's highway, it was quashed (fiy 

What way. The indictment for non-repair commonly expresses, that, the 
highway indicted is '^ for all the liege subjects of our said Itord 
the Ki^, with their horses, coaches, carts, and carriages, to go, 
&c/' But this special description, as to the kind qf carrvigfi^^ 
does not appear to be necessary, although it should be ataWd. 
whether the way be a foot, horse, or carriage way, for, Losd 
Hardwicke has said, " I do not remember any authority .th^t 
holds it necessary to say it is a highway for this or that parti-' 
cutar carriage, tor if it is a common highway, it is a highway 
for all manner of thing;^." (c) But whj^e there was analJLe^- 
tion of a public right of passing on foot, on horseback, and ia 
carriagesjt and the evidence shewed a right to a foot-way o^ly, 
the defeiiKUAts were acquitted^ there beii^ no sep^urate co^^t fpr 
a footway (d). With respect to the description of carriagessi, a . 
case happeaedji where it was proved, that carts of a partKidpyr 
kind, coiud not pass along, the highway which the> indicUn^ijA 
fd)e^ed to have been obstructed, and it was argjaqd, that t]M(^4<H 
feno^nts could not be convicted on that ground,. but thi^ oonit' 
said, that the way was not l^d as for all carts^ carriages,, .^;9,avd 
that the meaning of the indictment was^ that sfid^ ^^F^wa. 
should pa^^ al^jg. aa. the width of the road.wsould ufipxHt (^. 
It ill not r9^i^ijMt^!to,8tate,a«y exceptioui a^.toL^ tuoi/9 of c^dk 
joying the highway, which may arise from amdjCi^t, as^.^ood* 
&c. QT) ; but if tbera should a iixoited user of the highwayj/^i^. 
certain season, and the indictment should assert, that Jit hi^ 
been, u^ by sH. the. king's subjects at their £ree wiU a^4 pl^ 



. * 



(tt) Noy. isa, Raymond's caiew 

(b) Cxo. £]. 6^ Ma(to'a c«s9, 4 Leoiu }2K K^eoe's case. OlirrQ ]ik«9i<4i 
cas? in E^ble [2. p. 7^8.] where the way was said to be a highway^ but not a co^v* 
mon highway, and so the indictment held bad ; but, it seems, that such an objection 
would not avail now, because every highway is necessarily a common highway. 
See 10 Mod. S92. 

(c) Ca. Temp. Hardww S16^ Rex v. Hatfield Inhabitants. 8 East, 6. n. & C 
dted. See also 8 East, 4, 6. AHen v. Ormoad, whence it aeen^s, that it shoul^.he 
stated whether the way claimed in this chapter be a horse, carriage^ or foot-way. 
1 Salk, 359. 2 Wms. Saund. 159. b. S Leon. 19L Po&U 

Sd) Say. Rep. 169, Rex v.. Burgess- 
e) Ry. & M. 150, Rex v. Lyon. S. C 6 D. & R. 497. S. C. Nonjiflc^ 
Rex V. Lynn and Debney. 1 C. & P. 5$17* . No jo(ni acj^ of obstruction Sfmefts- 
ing to afiect the defendants in this case, as. on^ hadsucce;i9d^4hq other in tlue 
occupation of the house in question, the jucjge- reqi^re^ tfi|^ counsel fqi the 
prosecuiUon to state agaijM^ whjlch d^eqdant tbeywcuiI4 {iroff^? th^b^qg egr^ 
deixc^ of a stymiUe dtffifjiqtifm by bq^h, ^d^n^ fa t. . 1 C4.&*?».$iS6U - 
(/) See 2 M. & S. 262. Ry. & M. 144. SB. & A. 202. 
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sure ; it will be bad far its inconsistency. And so it was hold^ 
In the case of a bridge^ which the public had a right to use in 
times of flood only^ while the indictment set forth a general right 
at a|l times (a). 

Having stated the highway over which the right of passage 
was claimed^ the indictment proceeds to the allegation^ that a 
iDertain part of it is out of repair. 

As to the usual statement of the length and breadth of the Length and 
ruinous part^ it was once thought to be indispensable. As breadth. 
where an indictment alleged the stoppage of a public way^ but 
fiakd to say how many feet in length and breadth were ob- 
atiroeted (i). Even although it had been said^ that the way 
oontained by estimation so many feet in length and so many in 
lireedth, it had been bad for the uncertainty (c). It was again 
faeld to law^ where the indictment stated the way to contain^ 
by estimation^ about sixteen acres in lengthy that there was an 
error^ inasmuch as the breadth had not also been described^ and 
as the court estimated the fine by the breadth of the road as set 
out in the pleadings at .that time^ the objection was deemed 
,£ital (<2). However, this criterion was abandoned shortly after- 
ntfailds^ and the court came to estimate the fine by the length 
and breadth of the way proved, for the judge at the trial must 
be sufficiently informea for the purpose of giving judgment, and 
it the judgment be given in anotner court, that court will id- 
ways be sufiiciently informed of both by report. An indictment 
£v a nuisance was, in pursuance of this principle, holden good, 
although it did not set out the length and breadth of the nui- 
sance ye). And the same point was ruled upon a writ of error 
from ' die quarter-sessions, for the court of King's Bench would 
presume, that the quarter-sessions would set a fine adequate to 
tii6 length and breadth of the nuisance proved, and, therefore, 
the objection that the higher court could not judge of the fine, 
was unavailable, and in this last case it was observed by Mr. 
Justice Wilmot, that too much precision had been formerly re- 
quired according to Ibe old cases {/)• 

(a) 4 Campb. 189, Rex v. Marquis of Buckingham. 

{b) 8 Ro. Ab. 81» Halsey's case. Latch. 188, S. C In a case which we 
ahail presently notice, Mr. Justice Dennison said, *' Halsey*s case^ according to 
tbe report of it, 2 RoU.'Abr. 81, is too nice, as to the necessity of precinoa id 
aetiiag out the length and breadth of the nuisance in an indictment : in another 
report of the same case, Latch. 183, no notice is taken of tlie precision mentioned 
by RoUe." Say. 30S. 

(c) 2. Ro. Ab. 81. 

W Ca. Temp. Hardw. 105, Rex v. All Sainte and St Mary*s InhaUtanti. 
S. P. by Lord Hardwicke. Id. 316. 1 Hawk, c 76. s. 88. 

(e) Say. Rep. 98, Rex v. Smith. S. P. 3 Salk. 183, Egerly's cane. S. P. 
3ay. 167, Rex v. Brookes. 

(/) Say. Rep. 301, Res v. East lidford. 8e« also Staikie's Criminal Plead- 
ing, pp. 192. 693. 

Q 
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If the road indicted lie in two parishes^ the indictment oughib 
to point out particularly what part lies in one parish^ and what 
in the other. Therefore^ where it was merely alleged^ that a 
certain part of the said way^ in a certain lane^ &c.j in the pa« 
rish of St. Pancras^ was ruinous and out of repair^ and it ap- 
peared in evidence, that half of the lane lay in Islington^ and 
the other half in Pancras parish^ the mode of laying the charge 
was holden insufficient^ ror want of so stating the situation of 
the way (a). In declaring in trespass^ however, this rule does 
not apply. For where the plaintiff alleged the breaking and 
entering of Shepherd's Lane, which was an open parish nigh-i 
way, and it appeared, that he was entitled to the soil and free^ 
hold of half the lane opposite to his own inclosnres, it was 
objected, that he was not justified in declaring for a trespass ui 
the lane generally : but by the court ; if the defendant meant to 
drive him to confine the trespass complained of to that part of 
the lane which was his, he should have pleaded soil ana free- 
hold in another, which would have obliged the plaintifiT to new 
assign (b). 

But it is indispensable to allege the way in question to Be 
within the parish. And for an omission of this kind a judgment 
of the quarter-sessions, upon a presentment, wwi reversed (c). 

We have seen, that where a parish is situate in two counties^' 
the indictment must charge the whole parish, and not that (mlj 
where the ruinous road lies {d). Having alleged that the road is 
a highway, and within the parish, the indictment goes on to de- 
scribe the state of decay and want of repair (e), and that the king's 
subjects are unable to use it, and then, lastly, it charges the in-^ 
habitants of the particular parish with the required reparation. 

The indictment is good without naming any person in parti* 
cular (/). 

Indictments against several, stating, that they, and each of 
them, have not repaired the streets before their houses, it- is said^ 
have frequently been holden bad (g). 

The indictment usually concludes, ^' against the peace of our 
said Lord the King," &c. Where Lady G. was mdicted for 
stopping a highway, but the offence was not laid to be contra 

(a) Peake's N. P. Cases, 220, Rex v. St. Pancras Inhabitants. 

{b) 11 East, 61, Stevens v. Whistler. 
r-{c) Cowp. Ill, Rex v. Hartford Inhabitants. But see Rex t. Shelderton In- 
habitants, 2 Keb. 221. 

(rf) Ante, p. 86. 

(e) See 2 Lord Raym. 1169. 

(/) 14 Vih. Ab. 382, L. 1, Walker and Measure. 

{g) Id. 386, pi. 7. 
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pacem^ it was said^ that a misfeasance ought to be laid contra 
pacem, but that it was different in the case of a non-feasance> 
and the indictment was quashed (a). But now, after verdict^ or 
outlawry^ or confession, default, or otherwise, it is declared, that 
no judgment upon any indictment or information for any felony 
or mUdemeafior shall be stayed or reversed for want of the words 
'* against the peace." (b) 

This is the ordinary method of proceeding when a road is Indictment 
&uiid to be ruinous and out of repair, but a particular division against a 
of a parish, as a hamlet, &c., may be the subject of such an obli- *p^»*»>P» 
gidon, and in that case the indictment is somewhat different. 
The liJghway is set out as mentioned above, but it is described 
as lying within the particular division or precinct at L., within 
the constabulary of A., for instance, in the parish of B,, and 
^at it is in need of repair. Where the obligation lies upon the 
inhabitant of a particular district, as in the case before us, it 
must be especially mentioned, whether by custom, prescription, 
or I^slative provision, and, therefore, the indictment proceeds 
to al&ge that within the parish there have been divers townships 
from time immemorial, of which L. is one, and that L. has al- 
ways repaired the way, which would otherwise be repairable by 
the inhabitants at large, and also the ruinous part of the way, 
the subject of the indictment, and, consequently, that L. is still 
bound to do such repairs as may be necessary. Another count 
may be added, stating that the several townships have been ac- 
cus^med (if such be the case) to amend their own highways 
respectively, and independently of each other. 

In this indictment the prescriptive liability to repair is men- 
tioned^ and for want of such an averment a judgment has been 
reversed upon error (c). Where the charge was, that the inhabit- 
ants of the division of Great B. ought to repair when ne- 
cessary, it was determined, upon a writ of error from the sessions^ 
that the judgment must be reversed ; for it ought to have been 
shewn> that these inhabitants had repaired, and not merely that 
they immemorially ought to repair, as the indictment stated (d). 
So, where the defendants were indicted for the non-repair of a 
way to a church, but there was no allegation of the reasons for 
their liability, either by tenure or otherwise, the indictment was 
holden to be bad (e). 

(a) Godb. 59, the Lady Gresham^s case. S. P. Cro. Car. 684, Leyton's 
case. 

(b) 7G. 4.C. 64. 8. 20. 

(c) Andr. 276, Rex v. Marton Inhabitants. 

(d) 6 Burr. 2700, Rex v» Great Broughton Inhalntants. S. P. 2 Term Rep. 
614, Rex V. Linkfield Street in Rygate, cited. 

(e) 2 Show. 201, Rex v. Mayor and Burgesses of Warwick. 

q2 
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Again, it was said by a learned judge, that '^ where the indict- 
ment is against a township, or particular persons, it inust WM^ 
that from time immemorial they were bound to r^ptedr ; i^falpli 
shews that the particular allegation is not necessar;^ where thiefy 
are bound by tne general law." (a) And where a hamlet wte 
charged, without saying how, the court directed the judgment to 
be arrested, observing, that the objection was to the substance, 
and not merely to the form (6). 

So, where the inhabitants of an extra-parochial hamlet were 
indicted, but it was not stated, that they were immemori^ybotittd 
to repair, nor that the hamlet did not form part of a larger dis- 
trict, the inhabitants of which were bound to repair, the indict- 
ment was holden bad, and the judgment reversed (c). As the 
hamlet was without the parish, it seems also, that a consider^iibti 
ought to have appeared, according to the rule which is esfta(bBd^- 
ed, whmr tme parish seeks to throw the burthen of repair lipon 
another. 

We have seen, that no consideration need be shewn for charg- 
ing a particular division of a parish with repair (d) ; and although 
in one case(e), a consideration did appear on the ^ce of thie re- 
cord, yet '* the object of the form of the plea in Rex v. Ebcles- 
field Qthe case mentioned]], probably was to allow greater latittide 
to the evidence in support of it, and also because possibhr the 
voad: indicted in that case was not an immemorial hignway. (/^. 
The advantage gained, therefore, by alleging that each suImIi- 
vision has been accustomed to repair independently of the rest, 
is, that evidence may be admitted of the general custom (g). ' If 
there be any exceptions to this general custom, however, these 
also should be specially alleged (A). 

And so it is in the pleading or statement of exceptions, if any 
road be exempted out of the general course of repair.^ As where 
the indictment charged the corporation of Liverpool with- the re- 
pair of highways within their township, except suck as ought to 
oe repaired according to the fomi of tne several statutes in suck 
case made, but it failed to shew that the highway indicted was 
not within any of the exceptions. Judgment was therefore ar- 
rested (t). 

^ (a) By Ashhurst, J. 2 Term Rep. 111. 

[b) S Term Rep. 618, Rex v. Pendenyn Inhabitants. See also 2 Wms. 
Saund. 159, n. 9. 

[c) 2 B. & C. 190, Rex v. Kingsmoor Inhabitants. 

[d) Ante, p. 79. 

[e) Rex ▼. Ecclesfield, 1 B. & A. 348. 
f) By Abbott, C. J. 4 B. & A. 624. 
>) 2 Stark. Crim. Pleading, Vol. II. p. 698, in the note. 

(k) Ibid. 

(0 S Bast, 86, Rtx ▼. Mayor, &c. of LiverpooL 
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Another form of indictment is to charge a particular person^ Indictment 
4nr particular individuals^ by reason of his or their tenure; and in against a 
this case the same mode is pursued as in the proceedings against ^^?g^' 
a parish^ only that instead of stating the liability of the parish at 

the end> it is alleged that A, B., late of , ousht, by reason 

of his tenure of certain lands^ situate^ &c. to do the needful re- 
parations. The indictment must be by reason of tenure (a). 

Although it was formerly holden^ that the word "his" was 
indiapensable in the expression^ by reason of his tenure (b), this 
is not 80 at present. Indeed^ the case in Noy was overruled not 
.many years afterwards^ when the court said^ that the precedents 
.were generally without the word> suce (c). And in another case> 
tihe court recognized the case in Ventris^ and observed^ that if> 
in the matter before them^ it were needful to use the pronoun^ it 
^i^as impliedly averred, by subsequently calling the house, by 
reason of w^ich the derendant ought to repair, his mansion 
house (d). 

The words, ^' kte of," &c. are usual, and for want of describing 
the defendant to be an inhabitant of any place, an indictment iqr 
xuHL-repair of a highway was once quashed (e). It must be 
ahewn, also, that the party is liable by reason of tenure of some 
property, as a house, &c.; for thus it appears how he has become 
daigeaUe. So that where an indictment for not paving the 
highway omitted to say, that the defendant was seized of any 
house^ or that he had any tenement, it was quashed for uncer- 
tainty (/). 

It is said in the old books, that if a man be bound to repair a 
way by reason of tenure of such land, title of prescription need 
not be alleged in a presentment- or a plea, because a prescription 
is implied m the estate of inheritance in the land, but that where 
one is bound by reason of his residence, a prescription must of 
necessity be alleged (g). It follows, that the estate which the 

(a) Sty. 400. 

(b) Noy. Rep. 93. It was said, that another might have the land. latch* 
S06, semb. S. C. See 5 H. 7. 5. 

!c) 1 Ventr. 381, Rex y. Fanshaw. 
d) 1 Str. 187, Rex v. Corrock. 11 Mod. SOS, S. C See 2 Wms. Saund. 
166, n. 9, and especially the observations of Mr. Sorgeant Williams on Sty. 400, 
which also see. 

(e) Noy, Rep. 87. Sir Richard Lucy's case. Where 4me was indicted for 
encroaching upon the highway, it was held no objection, because it was not ex- 
pressed of what place he was, for process of outlawry lay not against him, but dis- 
tress. Cro. £L 148, Lord Dacre's case. The statute of additions only extends 
to cases wherein process of outlawry lies. Per Lee, C. J. 1 Wils. 246. 

(/) Godb. 400, dergeant Hoskin's case. 

ijg) Keilw. 62. Sty. 108, Rex y. SpiUer. Bat see 1 Sid. 464» Rex y. 
Staughton. 2 Wms. Saund. I6t, n. 9, reco|riiizing the case in Keilway as good 
law. 
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occupier hias in the lands charged is immaterial (a), Inhabitents 
as 8uch^ cannot hold lands by tenure^ and> therefore/ an Sndict^ 
mcnt charging the inhabitants of a town, by reason of thesr 
tenure of certain lands> with the repair of a bridge^ was holden 
. ' bad(&). 

An indictment charged an individual with the repair of a 
bridge by reason of his being the owner and proprietor of a cer» 
tain navigation, and it was contended^ that these words were 
equivalent to ratiwie tenures. The latter expressions, however^ 
were said by Lord EUenborough to embody the condition upon 
which the land is granted, by the technical sense given to theiA. 
But ownership at the utmost implies only estate and quantity 
of interest. Therefore, as a person could not be chargeable to 
the repair of a bridge, merely from the circumstance of his bejng 
the owner of a navigation, and as the allegation of ownershif^ 
was the only charge in the indictment, the judgment of toe 
quarter sessions was reversed (c). 

Against We do not find any indictments against trustees of a turnpike 

trustees. j-oad for non-repair ; because, although they may be and are di- 
rected to repair roads out of the money they receive for tolls^ 
such tolls are only an auxiliary fund in their hands, the parish 
or township, &c. being primarily liable. And by Abbott, G. J. 
in a late case, ^' It is strange, if the trustees are liable, that fi^ 
the multitude of turnpike acts, almost all of which contain similar 
provisions to the present, no case has yet occurred, of any indict- 
ment being preferred against persons m that situation." (a) 

With regard to presentments, they must allege the offence to 
have been done against the form of the statute. So that where there 
was a presentment by a magistrate under 13 6. 3, of a nuisance 
in a highway, which stated, that the magistrate had presented 
by virtue of an act, &c., omitting to conclude, '^ against the form 
of the statute," it was moved to arrest the judgment, and the 
court made the rule absolute, for, whatever the offence might be, 
they said, it was only presentable as an offence against^ the act (e). 
And by Lord EUenborough, C J., the words '^ by virtue of the 
act," &c. only refer to the magistrate's power to present, and not 
to the offence presented (j). 

(o) 1 SaBc. 867. 7 Mod. 66. See S Salk. 182, and Sir W. Evans's note 
upon that passage. 

(6) 2 R & C. 166, Rex v. Machynlleth and Pennegoes Inhabitants. 

(c) 1 M. & S. 436, Uex v. Kerrison. It seems, that an indictment founded 
upon a private act of parliament, should set forth the act. 1 M. & S. 489, by 
Abbot, arguendo. 

{d) 2 B. & A. 183. See ante, p. 77. 

{e) 13 East, 268, Rex v. Winter. 

(/) Id. 260. 
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Before we speak of indictments respecting bridges^ it may not 
be improper just to mention some of the answers which, are 
given to the charges for non-repair above mentioned* 

It would be a good plea in. abatement to say^ that it is not Plea in 
shewn by the indictment^ of what vill the defendant is. The abatement. 
court expressed themselves to this effect^ where the defendant 
was alleged to be of the parish of Shepey^ there being four vilU 
u^ the parish (a)^ or that the road has been set out in the indict- 
ment with such uncertainty^ as that the charge would apply to 
p^er roods (6). But where the defendant pleaded' in abatement^ 
tnat there were four viUs in the parish of Shepey^ and it was 
not shewn in which of the vills the highway lay^ the court were 
Higainst him upon this point (c). 

tTnder '' not guilty/' the parish can do nothing except to shew Pieas to in- 
t!tiat the way is in repair^ that it is not a highway^ or that it dictments 
does not lie within the parish : if they would cast the burden ^°^ non-re- 
upon others^ they must plead specially, because their obligation ^^' 
is of common right ; but a private individual, or such as are not 
bound of common right, may be relieved under the general issue 
€M)ly. ; but should they think fit to deny their obligation, these 
latter persons must then go further, and shew who, m particular, 
ought to repair (d). It may be added, that the plea of not guilty 
wiU suffice for the parish where an act of parhament casts the 
burden on others (e). 

It may just be observed, before we proceed to illustrate the 
foregoing positions, that if a highway be described too indefinite- 
ly in an indictment, advantage of the error can only be taken by 
plea in abatement. It was alleged, that there was a highway 
leading from Hammersmith towards and unto Uxbridge; and, 
upon this, it was said, that the road had been as well described 
as the road to London, for the description would apply to many 
other roads. But Lord Ellenborough answered, that this gene- 
rality of statement was a subject for a plea in abatement, since, 
in nict, the road in question did lead from Hammersmith to 
Uxbridge (/). 

With respect to the plea of not guilty by the parish, it was Not guilty 
said, concerning the amending of Leather-lane, by Holt> C. J., ^y parish. 
that if you plead not guilty, it goes to the repair or non-repair ; 
but if you will discharge yourself, you must do it by prescrip- 

(a) Say. 119, Rex v* Blower. See 2 Inst. 669. 
(6) 1 Stark. 369. 

(c) Say. 119, Rex v. Blower. 

(d) 2 Wms. Saund. 159, n. 10. 1 Sir. 181, 184. 

(e) 3 Campb. 222. 

(/) 1 Starkr 857, Rex v. Haouneranith InhabitaDtf. 



ti^> or ToUmie imurm (a)> And this position has been mufivnify 
tuj^irt^' When, .bowever^ the burtnen of r^Muinng isntaMttw 
wpt^A, £rom the inhabitants of the parish by a public aet^-pa» 
liament^ to which all are supposed to be privj, and of which all 
are supposed to have cognizance^ the rule was said by Lord £1- 
Ijpofboreugh not to apjuy (6). But the parish may ^dso plbve 
ihat the way is not « highway^ or not within the parish (e) i 
for the defendant may controvert every thing on not goBtr, 
whi<^ the prosecutor is bound to prove (cH; and Pratt> G»J« 
uiAy that according to his notes of Rex v. Uomsey^ Hoh, Q* J; 
had dedaredj that the defendants might n^ative the highwaj:(ff)fc 
However^ according to the report in Carthew^ the inhabitants 
of Homsey pleaded not guilty ; and Holt^ C. J. held, that the 
&ct of the way not being a highway could noi he given in evidemee 
under the general issue ; but the other judges were of a centi^afy 
opinion (/ ). Yet if the parish lay the burden upon otlMS Ik 
pleadings Uiey admit the highway^ and so, of course^ canxuft 
disprove it at the trial {g) ; and if they deny their liability gcnfrb 
rally, they must name the persons. Sec. who are bound to repair (^ 

Various pleas may be put on record on behalf of pansba, 
as that they are not guilty as to part of the rood, and £» tUtf 
rest, that particular individuals are bound to the repair of it ; 
that the parish consists of several townships, eadi of whiA is 
bound by custom to repair its own road, &c. (t) With r^ad 
to the kkst plea, Mr. Sergeant Williams has these observations S 
*' The way of pleading the prescription, [[that is, for each town* 
ship to repair, J seems to be, that each district dahning wa-tx* 
eDaption from repair should state in a separate plea to the indict^ 
ment, ^ that the perish has immemonally been divided into a 
certain number of districts or townships called A, B, d (nanhing 
them) $ and that the inhabitants respectively of the several dis* 
tricts of A, and C (the district in wnich the highway lies) hav« 
immemorially been used and accustomed to repair and amend 
the several and respective highways, ^situate and lying in iheir 
said respective districts, independent of each other; and that 
the said part of the said highway in the said indictment men- 
tioned lies in that part of the said parish called the district of 
C» ; and by reason of the premises, the inhabitants of the said 

(a) 1 Mod. 112, Rex v. St Andrews. 8 Keb. 301, S. C. 8 Salk. 18S. 1 
Ventr. 266. S. P. Comb. 812, Rex v. Terrel Id. 596, Rex v. Ireton Inba,- 
bitants. 8 Campb. 228. By Lord Ellbnborough. 

(b^ 8 Campb. 228. 

(c) 1 Str. 177, Rex v. Norwich Inhabitants, Fortescue, J. corUrm, 

(d) By Eyre, J. Id. 188. 

(e) Id. 184^ Rex v. Homsey, cited. 1 Show. 801. a C 
(/) Carth. 212, Rex v. Homsey Inhabitants. 

(e) 1 1 Mod. 278. 

(k) Carth. 218. 4 Mod. 88, S. C. Fort. 264^ S. C. 12 Mod. IS, S. C. 
Holt, 888, S. C. 1 Show. 270, 291, S. C. 
(0 See 2 Suric. Criroinal'Fleadiitg, Vol 11.^. 798, &c. 



cBkiPw^jocw] Pleading. 333 

(jjistriet onght ta have repaired the same independent «F tke^inM 
haAwtants c^ the said district of A, in the said parish. And thi^ 
te< wherefore^ &io* " The prosecutor then traverses the preserip- 
tio%:;aiid iBsue is taken upon itr(a). 

•Bat where the inhabitants of a parish put in a plea, stating 
that the parish from time immemorial was dividea into seven 
tewnships> that such townships had repaired^ indep^dent of 
eedi' other^ the highways situate respectively within them $ 
Ibat part of ther highway indicted, and said to be ruinous, was 
]|i> toe township of G. B., and that the residue was situate 
within the township of Little B. ; and> further, that the respeo 
tire townships of weat and Little B. ought to repair, &c there 
.waa a special demurrer, because the plea did not set forth or dis^ 
fiBffmsh what part of the highway alleged to be ruinous lay 
iriAki the township of G. B., and what part within Little B* 
fHie^caourt were of opinion that the demurrer was good, inasmuch 
aai the parishioners must necessarily have known the limits of 
their several townships; and they were bound to shew with 
certainty the parties liable to repair any part of the way in- 
dnted, and in what right they were so bound. The eoansel; fw 
the defendants, however, had leave to amend befoie argument (6). 

• It is worthy of observation, that the parish when they seek to 
lihrow the buxden upon others in their plea, ought not to traverse 
their obligation, because it is matter of law; but a partieuliff 
person, if he plead specially (although such pleading is unne« 
oessairy) tothe indictment, must in that case traverse his own 
liabolity, although he shew in particular the parties whom he 
eontidete to be responsible (c)« A parish may also plead that 
another parish ought to repair, but then a special consideration 
most appear np<«i the record. The law upon this subject has 
been i&uly stated in a former chapter {d). 

With regard to pleas by a private person, we have said, that pieas by in 
under the general issue of not guilty, he may shew his non^ dividuals. 
liability to repair, because the charge against lum is not of com- 
mon right {e). And so it is, where a particular division of a parish 
is indicted, for it is against common right to proceed against a 
district (y*). However, if such parties plead specially, it is not 
enough ti^at they traverse the right to repair, but it must be 



(a) 2 Wms. Saund. 159. (c) n. 10. Such an isiue wm tritd in 1800^ before 
Heath, J. at Hereford, and the juiy estabfished the pracriptioii. Ibid* citiog Bex 
V. Leominster Inhabitants. 

(6) 11 East, 804, Rex v. Brid^rk Inhabitants. 

(c) 2 Wms. Saund. 169. (b) n. 10. 

(d) Ch. VL 

(e) 1 Str. 180, 184. 8 Salk. 188. 

(/) 2 Wms. Saund. 159. (a) n. l(V lUx. v. Wheaten Aston. 
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riiewn also whoonfflit to do that daty(^i); and/ moreorov il 
they 80 plead, and wew who ought to repair, thejr nmst trsFored 
their own liability : the allegation and the traverse are neom^ 
sary (b). And, as m the case of the parish, if there be a special pkti 
that another ought to repair, the highway is admitted. So that 
where the defendant pleaded that the inhabitants of IX ought to 
repair the way, without this, that he the defendant on^l^ and 
he then desired to eive evidence, that the way was not a hi^-t 
way, the court held that he was concluded by his plea, since he 
had confessed the highway (c). Where one was presented ■ fot 
not repairing a highway by reason of the tenure of lands, whidi 
it was alleged he had inclosed and encroached, and pleaded that 
others ouffht to repair, without this, that he ought to repair,' 6y 
reason qftenure, his plea was holden good, althou^ it wasoon* 
tended, that the encroachment should have been traversed. For 
the principal matter was his allied liability by tenure ; and if 
he had traversed his obligation to repair by reason of encmaeb- 
ment, he had traversed a matter of law, which would have been 
bad pleading (d). 

• I 

. There are other indictments against persons in regard of h%h-« 
ways, besides such as are presented for ncm-repair. Aa finf 
obstructions, on which occasion the act of obstruction complained 
of must be stated accurately. A presentment was made at the 
leet, that the defendant had diverted the queen's highway, anil 
it was held void, because a highway cannot be diverted, (the 
word divert rather pmnling towards the diversion of a water* 
eonrse, which may be,) but may be obstructed or stopped («). 

It is a common form to use the words, '^ with force and arms '^ 
in an indictment of this kind, but they are not necessary (y*). .And 
by the new act, no judgment upon any indictment or informal 
tion for any felony or misdemeanor shall be stayed or .reverudi 
whether after a verdict or outlawry, or by confession, default, or 
otherwise, for want of the words, " with force and arms." (g) 

Again, there may be an indictment for encroachments on the 
highway (A). And so again, there may be indictments' for nuisances 
to the nighway, by carrying on improper trades near it, &c« As 
where one erected a tallow furnace across the street of Denmark 
House, in the Strand, it was found to be a nui9ance^(t). - In tut 



t 



a) 1 Sid. 140. 

d) 2 Wins. Saund. 159. (b) n. 10. 
(c) 11 Mod. 278, the Qjueen y. Brown. 
Id) S Saund. 160, Rex v. Stoughton. 
(e) 1 And. 234^ Agmondesham ▼. Cornwallis. 
(/) See sUt. 87 H. 8. c. 8. Poph. 206, Hebborne's case. 
Is) 7 G, 4. c. 64. s. 20. 
(A) See Cro. £1. 281, Chambers and Johns, 
(i) Cro. Car. 510. Tobayle's case, cited there* 
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adictment of this 9ort> it 1$ suffiqent to lay the nuisano^ ta bave 
been committed near the highway. The defendant was indipted 
ieoF this offence^ and it waakid to have been committed near the 
highway, and near several dwelling houses. It was objected, 
tkatj as the pleading did not state the nuisance to have beai done 
m, but only near the way, it was insufficient ; but the oonrt 
said there was a nuisance to such as were in the highway, and 
that the indictment was good in this respect (a). So again, 
where the indictment laid the offence to have been *' at the parish 
of Twickenham, near the common highway," not saying in : it 
was held that this method of pleading was sufficient {b), 

: It was heldf before the making of the present highway act, that Indictment 
an indictment would not lie for the non-performance of statute ^^ ".^^ P^'*" 
duty, there being another remedy. And upon a case of this kind, ^^1^^^^ 
tho' words '' being then and continually thereafiter surveyors ^ 
ike highways, &a" sufficiently allied the prosecutors to be sur- 
veyors (c). 

The ordinary plea to these last mentioned indictments is, not Reas. 
goilty, but other pleas may be adopted where necessity requires. 
To an information against five persons for obstructing, a highway, 
they pleaded a writ of ad quod damnum, and inquisition thereon, 
without this, that they inclosed and stopped it with hedges ad 
eommune nocumentum ; and it was resolved that the plea was not 
good, because it did not go further and say, that the lung's licence 
was actually obtained ; for the writ issued to inquire, whether it 
would be to: the damage, &c. if the king should grant such licence 
to stop the way (<f ). Where there was an indictment against a 
mair tar not working towards the repair of the highways ; and 
shewed that six days were appointed by the justices, but that 
the defendant did not come within any of the six days, it was 
liolden bad, £9r want of setting out the particular days (e). 

Having considered the indictments against parties for the novif Indictmenu 
repair of highways, in the ordinary sense of that term, together ^°\ non-re 
with the pleas which are applicable on such occasions respectively, ^/^s, 
we proceed to say a few words on the subject of indicting bridges. 
And here it is to be observed, that, as in the case of common 
highways, the parish, in which each road is situate, is generally 
the subject of an indictment, so the county where the bridge is 
which needs reparation, must be resorted to, unless it be known 
that the burthen of repair lies upon others. 

(a) 2 Sir. 686, Rex v. Pappineau. 
(6) 1 Burr. 338, Rex v. White and Ward, 
(c) 2 Burr. 832, Rex v. Boyall. 
(rf) Cro. Car. 266, Rex v. Warde and Lyme. 

{e) I Salk. 357, the Queen v. Kime. 2 jL<ord Raym. 868, S. C. See now 
the highway act, 13 G. 3. c. 78. ' 
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* Th^ indictment allies, that the bridge in question is a, cbmr 
xndn king's highway ; and that it is in a ruinous and ^eta,fA 
state, so that the public cannot use it as they have been acen&- 
tomed, and it is then allied, that the inhabitants of the county 
'iu« bound to do the necessary repairs ; or, if the prosecution lie 
i^nst an individual by reason of his tenure, that he is on that 
BCConnt, liable to the repair alluded to. 

The usual description of the bridge is, " a common bridge, 

imnmonly called ^ Ipng and being in the parish of Bi, in 

the county of E., in the common king's highway." (a) Where 
an indictment stated the bridge to be a common bridge, but did 
not shew that it was in the highway, it was considered by RoUe^ 
C. J., to be sufficient, without the addition of the latter allj^9iii> 
tion(6). The county where the bridge is situate musf b0 
mentioned ; and for want of this, an indictment against a person 
for not repairing ratione tenuras, was quashed (c). And the same 
principle prevailed where the indictment stated, that an ancient 
bridge, within the parishes of Machynlleth and Pennegoes, wfis 
out of repair, and that the inhabitants of the said parisA of P^- 
negoesi and the inhabitants of the said town of Madhvnlleth w^ 
liable, by reason of the tenure of their lands and tenements, 
without allying that the parishes before mentioned were witluii 
the Unvn, Here was a fatal defect in the indictment £9r not 
toaking the inhabitancy of the persons liable to repair correspooA 
accurately with the place where the bridge was alleged to be ^ir 
tuate ; and thejudgment of the sessions was reversed for this ob- 
jection (cQ. The kind of bridge should also be expresi^, as 
whether it be a foot or horse bridge, &c. Thus, the usual '^mn 
is to say, that the king's subjects may pass and repass at their 
free will and pleasure, with horses, carts, and carriages. 

V 

And where an indictment failed to shew the kind of passage 
which was claimed over the bridge indicted, it was quashed, upon 
an exception taken, for this reason (e). 

In another case, also, the court expressed a strong opinioii to 
the same, effect, although they did not quash the mcuctment, 
then under their consideration, upon that ground (^ ). 

If the words, " at their free will and pleasure," be used, care 
must be taken to sustain that allegation by the evidence. For, 

{a) See Stark. Crim. Reading, Vol. II. p. 701. 

(6) Sty. 106, Rex v. Sir Heniy SpiUer. See 1 SaQc. 859. 6 Mod. 265. 2 
Lord Raym. 1 174. Holt's cases, 129. 
(c) Sty. 108, Rex v. SpiUer. 

\d) 8 B. & C. 166, Rex v. Machynlleth and Pennegoes Inhabitanis. 
(0 Sty. 108, Rex v. SpiUer. 
(/) 1 SaUc. 359, Regina v. Stiinthfll. S. C. 8 Lord Raym. XIU. 
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where there was such a description of the rights and it turned out 
at the trial that the bridge was locked^ except in times of flood. 
Lord Ellenborough said, that the evidence disclosed a limited 
risht only on the part of the public ; and that the indictment, 
l^ich set out a right without limit or qualification, could not be 
supported (a). And where the indictment charged, that a bridge 
was a public carriage bridge, and also for the king's subjects to 
pass and repass on foot, but it appeared, upon the evidence, that 
the bridge was not a carriage bridge, although it had been used 
by passengers on horseback and on foot^ it was holden that the de- 
fendants could not be convicted (6). 

3xft where it appeared, that the bridge indicted was open at all 
thnes to carriages, &c., an averment, that it was used by all sub- 
jects, at all times, &c., was held good, although it was proved, 
iinat' the public used it on occasion of floods only, for it might 
hkye been used at all times (c). 

' Moreover, the bridge must be alleged to be ruinous and out of 
''repair ; and an indictment was quashed for this amongst oth«r 
errors which were moved {d). 

It was objected, in an old case, that thequantity of the road <m the 
bri^e out of repair ought to have been shewn, that is, so many feet 
in length, and in breadth ; but the indictment having stated, .that 
ibalf the bridge was in need of repair, the court overruled the ex- 
ception (e) ; and according to the form of modem precedents, it 
does not now seem to be necessary to state the length and breadth. 

There was an indictment for not repairing three public bridges ; 
Irad the words were, *^ usque ad pontem de Harford ad exteriorem 
partan rivi." The chief justice considered, that the farthest 
oridge was included in these expressions, inasmuch it was said 
te extend ad exteriorem partem rivi {f). 

If the indictment be aeainst a person for non-repair by reason 
of his tenure, it is the safer course, in ^neral, to all^e, that the 
bridge has existed immemorially. But if the bridge has been cpn- 
atituted within the time of memory, or altered or enlarged, as from 
a foot into a carriage bridge, &c., it will then be improper to state 
the burthen of repair as by prescriptipn^ although the original li- 
ability to repair pro ratd stiU continues. The inhabitants of the 
West Ei^ng were indicted for not repairing a public carriage 

!a) 4 Campb. 189, Rex v. Marq. of Buddngham. 
b) Stark, on £v. Pt 4. p. 816, Rex y. Lancashire Inhabitants. 

(c) Ry. & M. 144, Rex y. Devon Inhabitants. 

(d) Godb. S46, Bridges and Nicholls's case. Another error was» for not saying 
that the bridge was over a wateri but this is no ground at this day for quashing an 
indictment. 

(e) 1 Salk. S69, Rcgina y. SainthiU. S.C9 LordRtym. 1174. 
(/) 1 Str. 177, 180, Rex y. Kbrwici Inhalntvi^. 
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brid^. They pleaded that certain townships had immemwiaUy 
repaired^ &e., and issue. \vas joined. It appeared in proof,, th^, 
this bridge had been originally a foot-bridge, that it had been en* 
larged to a horse-bridge by the townships at their expense, 
and, at length, to a carriage-bridge. The judge thought that 
the evidence did not support the issue, for the proof was, that the 
carriage-bridge had been erected within time of memory; but 
the jury found for the Riding. The court granted a new trial (a) ; 
and by Buller, J., " where a party is bound to repair a foot-bridge, 
he shall not ^scharge himself by turning it into a horse or car** 
riage-bridge, but stiU he shall only be bound to repair it as a foot- 
bridge, that is pro ro/^; but otherwise the county are bound 
ta repair all bridges of public utility." (6) 

^ we have seen, the proper way of charging a party under 
these circumstances, is, by reason ot his tenure; and, therefore, 
where Sir H. S. was said to be bound to repair by reason of his 
manor, the indictment was holden insufficient, for want of shew- 
, ing th^t he was bound by the tenure of his manor, for it did not 
appear, by that mode of pleading, that he was possessed of themar 
nor (c). Clearly, then, if the dbiarge were, that one ought to re* 
pair, without making any mention at all of the tenure, it would 
be had (d), if it were intended to prove a liability of that nature. 
It is no objection to an indictment which charges several with 
n(m-repair, that one only is found liable in manner and farm oi 
is supposed by the said indictment For each may be bound to 
repair for their respective lands ; and contribution may be had|m> 
raid. . And so it was adjudged in an old case (e). 

Against a There may also be an indictment against a parish for not re- 

parish, pairing a bridge; and here, again, if the bridge have not existed 

from time immemorial, a prescriptive liability must not be alleged. 
To an indictment against the county of Surrey, it was pleaded, 
that the said bridge had been immemorially, and still ought to 
be, repaired by the inhabitants of F, parish. The original bridge 
was a small wooden bridge, but this having been destroyed by 
fire, a much larger bridge of brick had been constructed, and it 
appeared, that although the parish of F, had always repaired the 
otd, the trustees of the hieh road had exclusively maintained tho 
new bridge. Lord Ellenborough then inquired, how it could be 
made out that F. parish had immemorially repaired the said 
bridge mentioned in the indictment, and no sufficient answer 
having been returned to thia objection, there was a verdict 



(a) 2 East, S5S, n. Rex v. Yorkshire West Ridiog. 

(b) Id. 864, n. 

(«) Sty. 108, liex v. Sir Henry Spiller. 

(d) Godb.S46. 

(e) 1 Ventr. 381, Rex v. Sir Thomas Fanshaw. See 27 Ass. pi. 8. Brou 
Prescription, pi. 49, citmg 8. C. 3x6. Nusanec^ pb 2^ dting 6. C. And see 
also 14 East, 848, Rex v, I\layor, &c, of Stritford-upott-Avon. 
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MjiAikSt the plea (a). So again^ where an fndiotment allied that 
me'hit^ffs and £reemen of Kingston had immemorially repaired a 
bai^y but $t turned out^ that the office of bailiff was compara- 
tiV^lr of modem creation^ it was holden, that the indictment 
oinila hot be supported. A plea by a county to an indictment 
figidilst them shared the same £Bkte for the error of stating that 
immemorial liability (6). 

K a contractor be compelled to sue for his expenses in the re- Covenant 
building of a bridge^ he must be careful to proceed against the ^or non-pay 
ti^t party. Certain justices were empowered to contract fin* '"®°* °^ **** 
1^ rebuilding of a bridge in Bedfordshire^ and to appoint super- r^l^\ 
intending justices. The contractor was to give security to tb^ bridge. 
derk of the peace^ in whose name all actions^ &c. were to be pro- 
fltoited or defended^ and who also was to be reimbursed his costs 
iip<m such occasions. The expenses of rebuilding were to be paid 
out cff die county rate. The superintending justices coyenahted 
with the eentractor by deed^ that they^ or the treasurer of the 
dMinty^ would pay him a certain sum^ by instalments. He 
brought an action against these justices for the non-payment of 
two of these instalments^ and the defendants demurred. The 
dourt held^ that the action should have been brought against the 
etetk-of thp peace^ for that officer was to be indemnified for his 
doets^ and to him the contractor was to give security. Judgment 
was given for the magistrates (c). 

Thi» mention of a plea naturally leads us to observe^ that va- Pleas. 
nous pleas may be offered in answer to indictments for the non- 
repair of bridges^ as in the case of highways. And the same 
nue r^aifding the evidence under a plea of not guilty prevails on 
the subject of bridges^ as we have a&eady seen to be applicable 
wihen reads are indicted {d). 

The plea must directly answer the charge^ or traverse some 
mtttefiarfiust. An information was prosecuted against certain 
inhabitants for not repairing X. bridge^ and it was called an an- 
cient bridge in the pleadings. The defendants, protesting that 
it was not an ancient bridge, said, that it had been lately erected 
by the king for the benefit of his mills, and, upon demurrer, this 
plea was holden ill, for it did not traverse that the bridge was an 
ancient bridge, which was the substance of the information {e). 
Where a bridge lay in two parishes, it was considered insufficient 
for the county of E. to plead, that a certain commoh bridge in 

(a) 2 Campb. 465, Rex v. Surrey Inhabitants. 

(6) 1 B. & A. 64, n. Rex v. Middlesex Inhabitants, cited. 

(c) 2 Moore, 631, Allen y. Waldegrave. 

(d) See ante^ p. 2SS, and 2 Wms* Saund. 159. (a) n. 10. See also 2 Lev. 
112, Rex v. Nottinghamshire Inhabitants. S. C. 3 Keb. 370. 

(e) Cro. Car. S65» case of Xiangforth Bridgew 
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J), parish had been fonnerly ^Mtt of repair, and that w% -1^. 
T. r. had been convicted for the non-repair of it, and, therefii^ 
diat the county were not liable, because the bridge ccmtainod- itt 
the information was said to lie in two parishes, but the bridgi 
mentioned in the plea only in one. Sir T. F. might be bound tQ 
repair so much of the bridge as lay in D. parish, and the coont]^ 
the other part (a). 

We have now done for the present with public rights of way» 
and proceed to speak of the mode of pleading private rights of this 
nature, although it should be observed, that the plea of a piiUie 
nffht of way will be mentioned in a fature part of the cwabe^p. 
when the subject of defences to actions comes to be disbusseo. 

Deelira- First, as to declarations, a very common mode of proceeding, ia 

tionsfordis- by an action on the case for disturbing the plaintiff's right q£. 

turfaance of y^^j^ ^jj^ j^^y^^ according to the usiml rule in cases of inooffr. 

^'^^' poreal hereditaments, it is sufficient to declare upon the posse*^ 

sian of the premises to which the way may be appurtenant* &» 
that it is enough to say, that the plaintiff is lawniily possessed of 
a certain messuage, &c. *, And this rule holds also, where it is 
sought to charge a defendant for non-repair, whether he be owner 
or occupier. An action was brought against the defendant foe 
not repairing a private road which led through his groiwdi.. 
The declaration stated the possession of a messuage, &c. by th(^ 
plaintiff, and that the defendant was possessed of a certain dose, 
&c., and that, by reason of his possession of the said dose, &c., 
he ought to have maintained the way. There was a demurrer to 
this declaration, and a distinction was suggested between the 
mode of charging the owner of the inheritance, and the occupier 
only, and it was said, that in the latter case, a pescription 
ought to be alleged. But the court held, that the de&ndant.had 
been suffidently charged by reason of his possession (6). '' In 
the former case, the paintiff is presumed to be ignorant of the 
defendant's estate, and cannot therefore plead it ; but in pleas> 
the defendant, knowing his own estate in right of whidi he 
daims a privilege, must set it forth." (c) So, where the d^. 

(a) Tbo. Raym. 884, Rex v. Essex Inhabitants. 

* An allegation, that the plaintiff was possessed of a certain piece of pasture 
was held bad for tl^e uncertainty. 1 Lutwy. 184, Jones v. Humond. As to 
the occupation, see post, p. 258. 

(6) 8 Term Rep. 766, Rider y. Smith. I Lutwy. 119, Bloddey v. SOateo 
S. P. 1 Lord Raym. 866, Domey v. Cashford. See Cro. Car. 675, distnHmice 
of a watercourse. 4 Mod. 420. 2 Lord Raym. 1098. WiUes, 508, Blksett v. 
Hart. 6 B. & C. 703, Peter v. KendaL 2 Y. & J. 285, Trotter v. Harris, dis- 
turbance of a ferry. 1 Wils. 826, disturbance of a pew. The cases of HoIbAch 
y. Warner, Cro. Jac. 665, Baker y. Brereman, Cro. Car. 418, are oyerturned fay 
this decision of Rider y. Smith. And the opinion of the judge in Jones y. Ham- 
mond, 2 Lord Raym. 751, is also shaken by the same authority. See also 2 
Saund. 118, n. 1. 

(c) S Term Rep. 768, by BuUer^ J. 
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dliracllicm merely stated, that the^ plaintiff was seised in fee of i 

|MiP$d of gRmhd adjoining to the defendant's meadow^ and had k 

eirtkin wslj, Stc, it was objected^ that no title had been shewn 

ByJ)rescnption or otherwise^ bnt the court held the pleading 

Mnident (a). The plaintiff having said^ that he is possessed of a 

nHsnnuige, &c. proceeds to declare^ that bi/ reason thereof* he is 

entitled to a certain way *. Here it is observable, that if the 

right be not by reason of possession, but by licence, agreement, 

Aee'soch a mode of pleading will be faulty (6). And thus, 

ttbm the plaintiff, claiming a right to a water course, declared 

onliis possession; but it appeared, that the defendant, although 

lie htd agreed to let certain land to the plaintiff, never executed 

a conveyanoe, the court held, that the plaintiff could not be said 

to have this right to the water by reason of his possession, and > 

die role was made absolute for a nonsuit to be entered (c). The 

word *' way", it seems, cannot be understood by "passage", for, 

tLpoti demurrer, the court said, that passa^um was properly a 

^Magie over water, and not over land, and that the usual words 

nowh in the law ought to have been observed (d). 

* ' ^e termini of the way should be set out, and in this respect, TemmL 
tfk'wi^'hftve before seen, a private way is pleaded differently from 
8 pa6Kc way (e). It is, therefore, usual to add, " from and out 
eC'ftc unto, into, through, and over a certain close, &c. and from 
iML out of the same unto and into, &c." [wherever the way 
kfetds], and so back again. 

^Thus, it was very early agreed, that a way should be shewn to 
jite from such a place to such a place, as from one close to 
iteMier; from a house to a close, 8ic.{J') And the reason is, be- 
dirtise a tnan may not go over the grounds of another but to the 
i^t place (g). The same doctrine was adopted, where the right 
d^imed was a way for the purpose of carrying home tithes in 

^a) S Lev. 266, Winford v. WoUaston, S. P. 8 Ventr. 186, Warren v. St. 
rilib 1 Ventr. 274, St. John v. Moody, where such pleading was held good 
after ver^ct, though Twisden, J. doubted if it could be so on demurrer, but the 
above case of Rider v. Smith has set the matter at rest. S. C. 3 Keb. 528. 531. 
S. C. 2 Lev. Ii8. 

' * Where the plaintiff said, that he had a way, but that the defendant erected a 
wtO, so that he could not have his way, the writ was held to be repugnant, for 
stating first, that there was a way in possession, and then, that the way could not 
bd enjoyed. By Prisot, S3 H. 6. 26. 

(b) See 2 Chit, on Pleading, p. 405. 

[e) 4 East, 107, Fentinan v. Smith. 

[d) Ydv. 168, Alban v. Brounsall. 1 BrownU 215, S. C. 
See the judgment of Wilson, J. 1 H. BL 865 ; but, by Gould, J. •* in 
pteaiHng a right of way you need not describe the terminiu a quot because the 
plaintiff may reply extra viam, which will be a matter for evidence.** 8 Wils. 278. 
This, however, was an chUer dictum. 

If) 39 H. 6. 6. 
;} Hob. 190. See Hutt. 10. Coble v. AUen. 

R 
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kind {a). So ^ven in the case of a way in grofl6> it ought to ]|e 
alleged in certain^ and not in one place to-day and in ajuntim 
to-morrow ; for it should be bounded and circumscribed witiiia 
a certain space (6). Where^ therefore^ the plaintiff declared, 
that the lord of the manor had^ for himself and his cuatomairy 
tenants a certain highway, without saying to what village it leq., 
jud|^ent was arrested (c). If» instead of leading to a coouiiiivii 
highway, the way in question lead to a private close, it becopacs 
necessary to state some interest which the plaintiff has therein (^ 
Though, where a nuisance was alleged to have been committed 
by stopping a way unto a field, (which was named in the declarar 
tion,) tne court said, they would intend it to be a common fiel4* 
but that it would have been otherwise had the words beeuj " to 
such a close." (e) 

So, where the plaintiff prescribed that the inhabitants of C. 
had been used to nave a common cross way, and that he was an 
inhabitant of C, it was held, that he should have judgment BAt- 
withstanding the objection that C. was not stated to be an aacieBt 
town, for the plaintiff did not claim any right or interest in the 
cross way, but only an easement (J*). One prescribed to have a 
cross way in a certain way unto such a dose in D. ; and it wss 
objected, that inasmuch as this should be intended to be a 
common cross way and so of common right, the prescriptiea wir 
gone. But it was adjudged, that although a man could mtut 
prescribe in a common cross way without more, yet to have a iray 
m, by, and through that common cross way, he might well pre- 
scribe ; for, notwithstanding that being in the highway be might 
continue his course without prescription, yet the cross way mig^ 
be inclosed and hedged on both sides, and then to prescribe to 
pass, cross, and repass through would be a good prescri^ 
tion (g). 

Where, in pleading a way, a highway is alleged by way of 
abuttal, it need not be shewn Jrom what vill to what viU such 
highway leads. As where a way was stated to be from a. house to 
a meadow, that is, from a house to a highway leading from T. 
unto a bridge, and when at the bridge, turning into the defendant's 
close, and thence into the plaintiff's iclose. Here the highway 
was not the matter of justification, for then the termini must have 
been shewn ; but the plaintiff only mentioned it as an abuttal 

(a) 2 Leon. 10. 
(6) Yelv. 164. 

(c) 1 BrownL 6, Alyns v. Sparks. But now, t^ier verdict, such an objection 
would not prevail. See 8 East, 4. 

(d) Noy, Rep. 86. 

le) Ibid. Parke v. Stewsam. Latch. 160, S. C 
(/) Noy, 120, Stone v. Wakeman. 
(g) Noy, 9, Banning*s case. 
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4b£ his way^ to lead hitn on towards the final statement of his 
iri^t (a). 

However, after verdict any error by omitting the termini 
will be cured. And so^ where it was found, that the plaintiff had 
a wav over the place where, &c., it was said not to be material to 
ike justification, that it should appear whither the way led, it 
i^ehig after a verdict, and the right of the case having been 
tried (6). 

c 

It is not always prudent to use the word ^^ unto " the dose 
to whii^ the way leads, for if a close intervene, over which the 
ri^t of way does not extend, the plaintiff will be liable to a non- 
suit. An action was brought for obstructing the use of a way, 
and the declaration alleged the way as being from such a piece of 
land, into, through, and over a certain other piece of land of the 
defendant unto the village of A, and so ftom thence back again, 
4be. It appeared, that a close, over which the way once led, and 
whidi adjomed to the viUage of A. had been conveyed over in fee, 
iprithoiit reserving the right of way, which consequently became 
eatUi^iiished, or, at all events, suspended, and the court held, 
tiMrt the plaintiff could not recover (c). Yet it was said, that he 
nlglit still have a prescriptive right over the defendant's close 
tommrds the village of A,, and that, as an easement could be 
claimed by prescription in the same manner as it might be 
li#lden by grant, the plaintiff might have succeeded, haA he 
ad<^ited tne latter mode of pleading. Because, *' if tiiere were 
sevml eloses belonging to different owners lying between the 
t^RTO tennim, a grant of a right pf way over each might have been 
obtained from the several owners at different times {d). Never- 
tMess, if the intervening close be in the possession of the party 
himself, who claims the right of way, the case is different. Thus, 
where the d^ndant prescribed for an occupation way from his 
•own dose unto, through, and over the said several closes, in 
wiuch, %cc. to, and unto a certain highway, and from thence 
Indt again, &c. ; and it appeared, that one of the interv^ng 
^dttsas was in the possession of the defendant himself, the court 
iv«re of opinion, that the prescription had been duly proved, for 
the defendant had in fact a right to go the whole line of way 
firo^ji the one terminus to the other (e). In Wright v. Rattray 
the prescription stopped short of the village of A, unto which it 
was claimed by the oedaration. It was said in one case by Mr. 
Justice Dodendge, that if a man had a way from his house to the 

(a) Palm. 420, Harruon t. Rooke. 
\ki) 1 Ventr. 18, Clerke v. Cheney. 

(c) 1 East, 877, Wright v. Rattray. 

(d) Verba Lord Kenyon, C. J. Id. 882. 

\e) I East, 881, Jackson v. ShOlito, cited there. 

R 2 
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church, and the land next to his house was his own close^ he 
could not prescribe that he had such away, inasmuch as he co^^ 
not prescribe in his own land (a). The other judges differed from' 
him, and the last case cited is in opposition to this opinion, for if 
the principle of that decision were, that the person prescribing could 
go nrom one terminus to another, as stated by Lord Renyon, ' it 
applies eqiially to the case put by Mr. Justice Doderidge. And 
in a case where the plaintiff claimed common of pasture over a 
certain common field, part of which he occupied as a proprielof'jt 
it was considered unnecessary for him to except his own land put 
of the right claimed, for the law would except it for him (6). 
This authority seems to confirm the rule mentioned as governing 
the case of Jackson v. Shillito *. It had, indeed, been very early 
* understood, that a way should be claimed in certain, as to go,,fHr^ 

carry, and as appendant to some frank tenement (c). 

We have seen in a former page (d), when speaking of indictr 
ments, that the word, '^ from ", in describing a way need not ne^ 
cessarily be exclusive. The same rule applies to declaratiQxa|. 
Thus in an action on the case to try a right of way, it was, de^ 
scribed to be, " from a certain public highway, leading Jrom the 
parish of L. to B, into, through, and over the defen^nt's dese^ 
&c." It appeared at the trial, that the highway stated as tiie 
abuttal of the way claimed, was at that, part where this private- 
way joined it fvitnin the parish of L., and, thereupon^ it was ol>- 
jected, that as the word, " from ", must be considered as ^xcl^aive^ 
there %Vas a variance. The learned judge directed a verdict for 
the plaintiff. And although it was said, upon the discussion of 
a rule for entering a nonsuit, that this last could not be the same 
highway as that stated to lead ^rom the parish. Lord Chief Baroa 
Macdonald declared, that he could not entertain a doubt upon 
• the subject, that in strict technical language, " from " is ge- 
nerally held to be exclusive, but that, in common discourse, a 
way leading Jrom a parish, may well be partly in it (e). f * If 
pursued, the r6ad will lead a traveller Jrom the parish. This 
does not necessarily mean that it commences at the extrexni^ ,of 
the parish. The plaintiff has undertaken to describe the high- 
way ; but this must be understood with reference to the subjects 

(a) 2 Ro. Rep. S97, in Slowman v. West Palm. S88. 

(b) 1 B. & A. 706, Cheeseman v. Hardham. 

* Yet Lord Kenyon cited the opinion of Judge Doderidge with approbation 
when speaking of Jackson v. Shillito, and observed, that the two judges who dif- 
fered did not seem to have given a sufficient answer to what he said. 1 £as^ 
382. The reader will be pleased to refer to the two passages in order to form 
^ his own judgment. 2 Ro. Rep. S97, and 1 East, S82. 

(c) Bro. Chim. pi. 7. 45 £. 38, but see^ as to the claim of a way as appendant, 
post, p. 246. See 20 Ass. pi. 18. 

(d) Ante, p. 222. 

(e) 2 Anst. 672, PhUlips v. Davies. 
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wftli such certainty as is requisite in describing an abuttal. The 
oerendant has here a sufficient notice of what he has to op- 
posej and that is all that he can require/' (a) 

From the forgoing considerations, it has been clearly made 
aat> that some title to the way should be shewn, although it be 
sufficient to declare upon the possession. Where, therefore, 
tlie plaintiff declared in trespass, that the defendant had broken 
1^8 dose, and had taken so many horse loads of gravel, whereby 
fie lost his way, the court held the pleading insufficient (b), 

■^;Nfext, A to the quality of the way, whether it be a foot, horse. What kind 
or ciirt way, &c., it is essential that such a description of the of way. 
right' should be stated. An omission to do this wiU, probably, 
be bad on special demurrer (c), although it would be cured by 
▼C^ct. Thus, in an action on the case for stopping a way, the 
plaintiff omitted to state the nature of his way ; but the objec- 
ti.6ii not being taken until after verdict, the court disallowed it^ 
ebserving, that he had prescribed for a way to go and return, 
and that, after a verdict, it should be intended a general way for 
all purposes (d). 

It seems, that it would be sufficient to claim a way for all man- 
ner of carriages, without specifying them ; but, according to an 
old ease, where a foot and horse way were claimed pro omnibus 
ei omntmodis carriagiis, it was consioered that no cart- way could 
be had under such a mode of pleading (e) ; and the meaning of 
that case probably is, that as each prescription is stricii jurist if 
a lidii:80-way were claimed, it should be so stated, and the same 
of a foot-way, and, again, of a carriage-way. And such, at this 
day, would he the more safe and prudent method to follow (y*). 

If the right of way be laid as existing over a private close, the Parish or 
norish or vill where that (plose is situate, is commonly inserted. ^^ 
xn an old case, where the right was said to be over G. acre to S,, 
and over B, acre to P., but it was not alleged in what vill B, 
acre was, it was moved to arrest the judgment, and the court 
■ud> that the objection might have been available on demurrer ; ' 
but they gave judgment for the plaintiff, as the issue on not guilty 
had been found for him {g), 

(a) By Macdonald, C. B. 2 Anstr. 574. 
h) % Ventr. 78, Blake v. Clattie. 

(c) 8 East, 6. So adjudged. Yelv. 168, Alban v. BrounsalL S. C. 1 
Brown]. 215. 

(d) Com. Jlep. 114, Warner v. Green. 

(e) S Leon. IS, Anon. 4 Leon. 167, S. C. Id. 224^ S. C. 
(/) See ante, p. 224. 

(jg) Noy» Rep* 9, Banning's case. S. C. Cro. EI. 427, by the name of Bragg 
V. Banning. 
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It seems^ however^ to be sufficient to mention some pensh 
within the body of the county^ without strict proof of the local 
situation ; for it was determined^ in the cases of the Irwell water* 
course and the Thames Wharf, that it was enough to shew what 
the property injured was> and that it was so injured by the de- 
fendants^ and the manner of stating the place wh»% the respec- 
tive injuries happened should rather be referred to the y^me, 
than to local description (a). 

Appendant In the present forms of pleading, it is customary to state> that 
the way claimed is appurtenant to the premises^ that is to say, 
where the easement m question is appurtenant^ for^ if k were in 
gross, or existed by agreement, &c.^ this mode would, of couive^ 
be irrelevant. However, there are authorities against the state- 
ment of appendancy upon any occasion of pleading a way.-— As 
where the plaintiff declared for a disturbance of a way, and 
omitted the mention of appendancy. The verdict, which was in 
his favour,*found, thajt the way was appurtenant to the messuages, 
and the court held, that he should recover, for they said, that the 
plaintiff shall never lay the way in his declaration, to be appendant 
or appurtenant, it being only an ease, and not an interest, and they 
distinguished the case of a common, which is an interest. And it 
was, moreover, said, that all the precedents were according to the 
plaintiff's form of pleading, and that a judgment had been re* 
versed in the Exchequer, because the plaintiff had alleged a way 
as appurtenant to his house (6). So, wh^e the plaintiff daimed 
to have a way from his house to a mill, but did not state that it 
was appurtenant to his house, an objection was raised upoa this 
ground ; but the court said, that such an all^ation was properly 
omitted, that the way was laid to be from the house to sndh a 
place, and from the same place back again to the house, and so 
that the declaration was good (c). This aUegation, however, may 
be rejected as surplusage {d). 

The particular disturbance or injury complained of,, by which 
the plaintiff has been obstructed in the enjoyment of ms way,, 
concludes the declaration. But it is not material to set out t)^ 
. means by which the way may have been disturbed (e) ; and ib 
has been so held in the case of a pew {J") ; and the same law was re- 
cognized upon the occasion last mentioned, as applying to the in- 
terruption of a fair or market (g). However, the general mode, 

(a) 2 East, 497, Mersey and Irwell Navigation Proprietors v. Douglas. 
1 Marsh. S6S, Humer v. Raymond. 

(b) Yelv. 159, Godley v. Frith. 

(c) 1 Bulst 47, Pollard V. Casy. 

(rf) 1 Lord Bayni. 76, Lawton v. Ward. 
(e) Chit, on Pleading, Vol. II. p. 406. 
(/) Cro. Jac. 606. 
(g) Cro. Jac. 603, Dawney v. Dee. 
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iknit stating the particular obstruction^ may well be the subject of 
a second count.. The plaintiff declares, that in consequence of 
the disturbance, he has been unable to use his way as he other- 
wfiie would. -For want of this statement judgment was arrested in 
as t)ld case, because it was not shewn, that the plaintiff had suf- 
fmd any particular damage or loss by the stopping complained 
af(tf). 

Although not of common occurrence, an action on the case may Bridge. 
ka'siaintained for the disturbance of a private bridge. And here, 
it^eems, that the way need not be stated as leading to any frank 
tsaementi For where the plaintiff declared that the defendant 
QOf^ to repair a bridge over a certain stream, by which bridge 
tbe plaintiff, &c. and all those whose estate he had in a manor, by 
xeascmof the manor, had used to pass, &c., it was held, that he had 
shewn a good title, without saymg, that he had the way to any 
frank ten^uent or other place certain (6). For when he should 
luure passed the bridge, he might have gone whither he would, 
aui, if it were to his profit or disadvantage respectively, might 
have thrown the baskets he was carrying on the ground, or pro- 
ceeded on his journey without them (c). The bridge in ques- 
tioik-ied' to a mill, and it was the custom to carry victuals and 
other necessaries over it. 

,_ The declarations above mentioned have been introduced for Other de- 
the purpose of inserting some points of pleading applicable ge- clarations. 
nerally to the subject. There are many other declarafions for 
disturbmices or of obstructions of ways, as (to name a few merely 
Inp examples,) by a rector for obstructing his way which he is ac- 
eostomed to use when taking his tithes in kind.; against a rector 
for not repairing a cart* way to which he is bound by prescription 
in respect of his glebe ; against a defendant for not pulling down 
a bridge over which the plaintiff has a right of way, &c. (a) 

. An* action was brought to recover damages for the breach of an 
agreement to complete the purchase of certain premises which the 
defendant had purchased at a public sale. In the particulars of 
sale, amongst other things, a certain right of cart- way had been 
included. The declaration did not state that this right of cart- 
way appertained to the premises alluded to in the agreement, and, 
it was therefore contended, that the whole being an entire pur- 
chase, should have been set out in the declaration. But Lord 
Kenycm overruled the objection; — ^he said, that the material 
point, and that upon which the plaintiff's action was grounded^ 
arose on the purchase of the foundery, house, &c., and that the 

(a) Noy, Rep. 120, Stone v. Wakeman, 

b) 11 H. 4.83. 

c) Ibid. 

d) See Precedents. 3 Chit. Pleading, p. 444. 8 Wentw. 511, e/ seq. 
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right of way was an easement merely annexed to the kamse TSiid 
foundery^ and needed not to have been stated (a). - > " ir. : « 

In an action of covenant, the plaintiff set olit an indenturej bf ^ 
which his lessors covenanted that he should, from time t» tim<!L 
have " the free use and benefit of the new intended road whenever ^ 
the same should be made *\ &c. The defendant pleaded> that 4;lie.' 
road mentioned in the indenture had not been made. It appeared 
in evidence, that there had been an agreement for a leaae^ th^ 
four years had elapsed between the execution of the lease and th#? 
making of that agreement^ that the road in question, originally* 
intended when the agreement (which corresponded with th!e- 
lease) was made, had been Completed before the execution of the 
lease. Upon this, Gibbs, Chief Justice, although he refused to 
nonsuit the plaintiff, said, that the deed spoke <^ a road which 
was not in existence at the time of making the indenture, and 
that the covenant could not apply to a road which was in exis^ 
ence before the lease was made. A rule to enter a, nonsuit was^ 
subsequently, made absolute, though the court said, that the- 
plaintiff would be relieved in equity (6). v 

Indebitatus assumpsit may be maintained for the use of a way. 
The plaintiff declares, that the defendant is indebted to him for 
the use of a way enjoyed at the defendant's request, and by thet 
plaintiff's sufferance, and that, being so indebted, the defendant^ 

in consideration thereof, promised, &c. (c) ^ 

* 

The remedies by assise and quod permittat being now^ for the 
most part, obsolete, and, indeed, superseded by the action upon 
the case, it does not appear to be necessary to enter upon ja 
fuller consideration of them in this place (c^). 

Although the rules as to joinder in action do not vary in th^ 
case of ways from any other suit, it may not be amiss just to 
mention one or two cases which have occurred upon the subject 
which we are discussing. 

A wife, before marriage, was possessed of a lease for years of a 
close, and both husband and wire joined in an action on the case 
for hindering a way to the close. It was objected, that the wife 
had joined in the action with the husband during the coverture;, 
wJbich ought not to be ; but, because the MTong was done to the 
wife, and the husband had the close in right of her, the court 
disallowed the exception (e). 

(n) 1 Esp. 184, Thompson v. Miles. 

(6) 6 Taunt. 548, Crisp v. Price, Bart. See also on the subject of the action 
of covenant, 2 B. & P. IS, Browning v. Wright, 
(c) See 2 Chit, on Reading, p. S9. 

(rf) See instances of the qubd permittat^ 46 E. 3. 6. SO H. 6. 7. 
(e) Cro. Car. 418, Baker v. Brerensan. See d Term Rep. 687. 
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The first count of a declaration stated an agreement in wrMnk, 
that the plaintiff should build a yard in the defendant's cl^;' 
laying out so much money^ and that the plaintiff should enjoy it 
fer his lifeb The plalntiiF averred that he did build the yard> 
tfnd that he enjoyed the same for some years as an easement^ and 
then assigned as a breach, that the defendant obstructed him hi 
the enjojrment of his easement. A count in trover was added. An 
objection was made^ that the first count sounded only in contract^ 
bbA that the last, being in case for trover and conversion, which 
ib a tort> could not be joined with the other. But the court 
wore of opinion that the counts were well united, and that 
the first count was founded upon tort, and [not upon contract^ 
and judgment was given for the plaintiff (a). 

.'We come now to pleas, considered as defences, or answers to Of pleai. 
dedarations, as far as they respect rights of way, and these, lik^ 
deelarations, are very numerous, and applicable to a variety of 
oeeasicms. But the principal subject with which we have to 
deal is the mode of pleading a public, and a private right' of 
way *. And here it should be premised, that whoever willplead 
an easement must plead it specially. It was so decided where 
the plaintiff comphiined of the defendant for having nailed trees 
to the back of the plaintiff's wall, and the defendant had pleaded 
the general issue only (6). And by Gould, Justice, ^ suppose 
the wall falls down, it being the plaintiff's property and lender 
next to defendant's close, the plaintiff must rebuild it> orthede-' 
fiendant might have an action against him." (c) And, upon a 
question^ whether upon not guilty the exercise of a highway donld 
be given in evidence, WiUes, Chief Justice, declared the opinion 
af a majority of the judges, that it could not be done (d). After 
reciting the trespasses, a plea of a public right of way states 
the general easement as it in reality exists. The nature of the 
way is shewn, as we have mentioned in the case of a dcclttra- 
tkm (e), but care must be taken to adhere to an accurate descrip-i 
tion of the privilege claimed {f), for if it be not a way for all pur- 
poses, the plea must be qualified according to the truth of^ the 
case (g). To trespass for breaking the plaintiff's close^ it was 

(a) S Wils. 348, Mast v. Goodson. 

* ** In some cases where a justification is pleaded it may be advisable pot to 
plead tbe general issue ; thus, in trespass gtuire daiuum jTegUt^ if the plainti^a 
poasession cannot be disputed, and the defendant rely upon a right of way, it ill 
better not to fdead the general issue, in order that ^e defendant's- oounsel'tiny 
bqpn at tbe trial, and that thereby, in case the plainti£f exaniuies any witnesses in 
chief, the defendant's counsel may have the advantage of the reply.' 1 Chit, on 
Pleading, p. 508. 

(6) 2 Wils. 173, Hawkins v» Wallis. 

\e^ Ibid. 

(d) 7 Mod. 301, Selmon v. Courtenay. 

(e) Ante, p. 245. 8 East, 6. And see also ante, p. 884. 
(/) See 4 Canirf). 189. 

(g) 8 Chit, on Pksding, p. 019b 



pleaded^ that there wag a oommon and public highway for per- 
sona to pats along at pleasure, upon the payment of a oertaiit 
toll> but it was not said to have been an immemorial toll, 
andj therefore^ the plea was considered neither to be inconsistent 
nor contradictory, ror the highway might have been created by 
act of parliament (a). Again, supposing that the way should, at 
oertaia seasons, be rendered impassable by floods, toe plea need 
not state ui exception of those times {b), for the allegation, that 
a person has a right to do anything at all times, at his free will 
and pleasure, necessarily embodies in itself a tacit exception of 
those times at which the doing of the thing is rendered impractiea- 
ble by natural events, whether ordinary or extraordinary (c). 

The termini of a public way need not be stated in a plea. 
An action was brought for breaking the plaintiiTs close, ahd 
the defendants justified, by saying, that the place, in which, 
&c.> had been from time immemorial a public common highway, 
for all the king's subjects to pass and repass, on foot, from an^ 
other highway leading from Knightsbridge unto a place called 
£. Court, in the paridb of Kensington, through, over, and along 
the plaintiff's close, unto another highway leading from London 
to Fulham, and b«ick again, &c. The evidence to sustain this 
plea was, that the way in question led over the plaintiff^ dose 
into a JoBtwa^ called 0. Lane, at the west side, and along that 
footway i inUf the road leading from London to Fulham, The 
judge who tried the cause *, thinking that this vsuriation- from 
the plea was fatal, directed a verdict for the plaintiff. But the 
other judges of the Court of Common Pleas t were of opinion 
that a rule for a new trial should be made absolute (d). Mr. 
Justice GU)uld said, that the plea amounted to nothing more than 
this, that a common highway, which is one entire thing, led over 
this field to the Fulham road, and that it certainly did so, not- 
withstanding an intervening piece of ground. It would be pro- 
ductive of infinite uncertainty, added the learned judge, to re- 
quire an exact description of the line of the way, to say that it 
went so many, yards to the north, then turned to the west, and 
then to the east, in that irregular manner. The usage defines 
the way. " I have always understood that the intermediate 
spaces are disregarded, both as to the approach to a field and 
ike quitting it. It is sufficient to answer the trespass, and 
justify under a right to pass over the dose." (e) By Mr. Justice 
Wilson — " The objection in thiscase is, that the way is stated 

(a) 8 Price, 6S6, Sutcliflfe v. Greenwood. 

(6) S B. & A. 202. 

(c) Ibid, per Abbott, C. J. ' 

* Lord Loughborough. 

f Gould, Heath, Wilson, Js. 

(rf) 1 H. Bl. 361, Rouse v. Bardiu. 

(e) By Gould, J. 1 H. i|L864. 
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to lead to the Folliam road^ but that bef<»% it reaches the Ful- 
ham read^ it goes for a little space on another highway. But I 
do not conceive that to be a material variance. I understand 
the alleaation to import no more than this ; namely^ that there 
ift a hi^way over the close^ on which you may go from the 
Fulham road to the Kensington road ; but not that the Fulham 
road joins to the close over which the highway leads. But even 
if that were the import of the allegation^ I sliould have consider- 
able doubts whether this were a variance. But clearly the alle- 
gation means no more than this ; there is a highway over the 
cio0e> leading fr(Hn the Fulham road to the Kensington road^ 
whidi I think was sufficiently proved by the evidence." (0) 
Lord Loughborough retained nis original opinion. Amongst 
other observations^ he said, ^^ There may be many ways claimed, 
and the occupier of the field ought to know which is insisted 
upon ; he may admit one, and deny the other ; he has a right to 
reply exird vtam, which he cannot do unless the way is explained 
with defining the term where it commences and ends. In the 
case before the ccHirt, the plaintiff might have admitted the road 
ta the Church Lane ; he is deceived by the plea, for he knows 
there is no road over his field which directly terminates in the 
Fulham road. But whether the defendant was or waa not 
obliged to describe the way so particularly, he has undertaken 
to £» it, and has not done it truly ; a way terminating in the 
Church Lane, and a way terminating in the Fulham road, are 
not only distinct, but it is physically impossible they can be the 
same. If the road were a Ime drawn from the Knightsbridgeto 
the Fulham road, the line actually taken into the Church Lane 
must of necessity be extrd viam, and so vice vers^ To state 
generally a right to cross a field without any given directimi, 
seems to me so uncertain, that it is impossible to meet it with 
precuion^ either in replication, <Mr on traverse of the plea." (6) 

The learned Chief Justice, whose opinion ha» just been in^ 
serted, relied on a passage in RoUe's Abridgment (c), where it 
is said, that in an indictment for an obstruction, or nuisance, 
near a highway, it is necessary to set out the terminus d. quo, 
and the temUnus ad quem. But this position is notconnstent 
with subsequent authorities, and in the year before the decision 
of the last case, some very strong observations were made in the 
Court of King's Bench upon the propriety of pleading a public 
highway genezdly (d)» A stranger, by way of examploi could 
not be supposed to be cognizant of the highway in particular, over 
which he might have a right to pass, and the distmction between 
private and public ways was put thus strongly in argument. 
" The former only arise by grant or prescription, and the party 

(a) IH. BLSdd. 
(*) Id. 867^ 

(c) 2 Bo. AU 81. 

(d) 3 Term IUp« 96Q. 
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daimitig tbenij having the possession of the deeds or other evi- 
di^ee Si the rights must shew a title in pleading. ' B6t fliif 
would be impossible in the case of a public highway, whei^e a 
stranger cannot be supposed to be cognizant of the origin of it. 
It is sufficient for him that it is a highway at the time." (a) 
Sl^ again in Ventris : " One that justifies ror a way, iflie al- 
leges the place from whence, and to which, and that it leads 
over the place where, 'tis sufficient, though he mistake the other 
mean passages of it." (b) 

However, if a defendant will state the termini in his justifi- 
cation, he is bound to prove them (c). 

The plea proceeds then to state the user of the way, and to 
justify the acts of which the plaintiff has complained, doing no. 
unnecessary damage, &c. This allegation, that no unnecessftiy' 
damage has been done, is the usual mode of pleading, but wher« 
the defendant pleaded to trespass, that a house had been bu^t 
across his way, whereupon he pulled down the walls, which rdllea 
into the sea, it was held, on demurrer, that when a man has 4- 
right to abate a public nuisance, he is not bound to do it ordeily^ 
and with as little hurt in abating it, as can be ; and therefore 
was not answerable in this case for the rolling into the sea (J)., 
In pleading a public highway, it has been adjudged good to say^ 
that in the close, where the plaintiff supposed the trespass to have 
been, there had been a footway immemorially for all the king's 
subjects, that the plaintiff ploughed up the footway, sowed it 
with wheat, but left and assigned another footway near the ah* 
dent way, within the same dose, and that the last mentioned 
had accordingly been used by all foot passengers (e). 

Private Private ways are claimed either by prescription, by grant, dr 

^"^y*' of necessity, which latter, when consioered, is nothing more than 

a way by grant. We will advert to pleas applicable to each of 

these three cases. 

By pre- Upon this occasion of pleading a private way by prescription, 

scription. it is observable in the first instance, that the defendant must riot 
be content with alleging his possession, but that he must fully 
set out his title to the premises in respect of which he claims his 
^ right (y*). And, therefore, he states a seisin in fee, (if the case 
be' so,) and an immemorial enjoyment of the road -in question ; 
he mentions, moreover, the nature of the way, and the tertfnM 
of it, and commonly declares it to be belonging and appertaining 



(«) 8 Term Rq). 866.. 

(6) 1 Ventr. IS. See also ante, p. 221, &c. p. 241, and 7 B. & C. 414. 
'c) By Gould, J. 1 H. BL364. 
V) 2 Salk. 458, Lodie v. Arnold. See Cro. Car. 184. 
(e) Ydv. 141, Home v. Widlake. Sefe WHtes, 288. 
(/) 3 Term Rep. 766, Rider v. Smith.' 
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to his close^ or messuage. He then states the user of this waf > 
and lastly, concludes by justifying the supposed trespasses u- 
leged in the declaration. . ■ . « 

With regard to a man's prescribing for a way in hi^ own landj 
the reader is referred to a former page^ where the authorities ar^ 
mentioned (a). 

The words of the plea which mention the persons entitled tp 
the way, are usually these : '' his and their servants, farmers 
and tenants, occupiers, &c." The defendant may sustain a idea 
having these expressions, although his messuage^ to which the ngbt 
of way belongs, be in the occupation of a tenant, and although he 
do not allege himself to be an occupier. Thus, a defendant plead- 
ed to trespass quare clausum f regit 1st, Not guilty. 2dly, A pub- 
lic right of way. 3dly, A private right '^ for himself and them- 
selves, and his and their farmers and tenants, opcupiers,*' &c. 
The plaintiff took issue on these pleas ; it appeared that the 
defendant had let the messuage, to which he claimed the easer 
ment as appurtenant, to a tenant who was in the occupation of 
it at the time of the trespass, and that he had built a new house 
on a different part of the same estate for himself, which he was 
occupying at the same time. Upon this, the plaintiff contended, 
that tlie justification could only apply to the new house occupied 
by the defendant, and not to that in the occupation of his t(H 
nant ; but the cause proceeded, and he had a verdict on the plen 
claiming a private ri^t of way. After a laborious argument Jo 
support of a rule, either to enter a verdict for the pudntiff on 
the special plea in question, or for arresting the juogment, the 
court held the plea^ng sufficient. The plaintiff might have n^ 
plied the fact by way of new assignment, that the defendant 
had let his messuage, and was only the occupier oi^ a newfy- 
built house, and that the pleadings might have been brought to 
the issue for which the plaintiff was contending, (nr he might 
have obliged the defendant, by a proper application, to state ia 
respect of which messuage he claimed the right of way. He 
should have admitted the claim, and pleaded that there was a 
new house, and that the trespass complained of was committed 
extrd viam, and in the way to the new house (6). After the., 
judges had expressed their opinions to this effect, the plaintiff's . 
counsel still insisted, that the pleas should have gone farther^ 
and have alleged, that the defendant was the occupier of the me»* 
suage and land, in right of which he claimed the prescription ia 
order to bring him within the prescription, which was for occu^ 
piers only. But the court answered this, by saying, that the 
allegation of seisin implied occupation, until the contrary were 
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a) Ante, p. 244. 

6) 16 East, S4S, Stott v, Stott. 
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fijiewn in pleading, and that if the plaintiff intended to insist 
upon that &ctj he should have replied^ that the occupation was 
in another (a). 

There is another case upon occupation^ r^rding rights of way> 
which^ although the point arose upon a dedaration^ may be pro- 
perly introduced here after the former decision. The plaintiff de- 
clared upon his possession and occupation of a messuage^ &c.> and 
claimed a right of way for himself and his servants over a certain 
close of the defendant to his own messuage and land. At the 
trial he called a witness, who stated himself to be a labourer in 
the service of the plaintiff, and said, that the messuage above 
mentioned (which was a cottage) was divided into two parts, 
one of which he occupied ; that he paid no rent^ but had less 
wages by 5/. a-year, on account of his paying no rent in mcmey, 
and was only a weekly servant. It was objected^ that this was 
not the plaintiff's occupation, but that of a tenant, and the 
plaintiff was accordingly nonsuited. However, it was moved to 
set aside this nonsuit^ and the Court of King's Bench were quite 
dear^ that, upon this occasion, the occupation of the servant was 
virtually that of the master, and that the servant did not stand 
in the relation of a tenant to the premises. The rule wa^^ con- 
sequently, made absolute {h\ It should be observed, that if the 
servant had paid rent in this case, the declaration would have 
been faulty, because the plaintiff could not then be said to have 
occupied his premises, and the servant's occupation could not 
have been identified with that of his master. The differenee 
between the two cases is, that in the former, the seisin in fee^ 
not being denied, drew to it all the rights annexed to such a 
seisin, and it was admitted, therefore, on the record, that the 
defendant was seised in such manner as to be entitled to a right 
of way, if the right of way existed (c). And, in the other 
cases. Lord Ellenborough said, '^ If the man had been in the oc- 
cupation of it l^the cottage] before, as a tenant paying rent, I 
should have thought that he still continued to occupy it in that 
character, if no new agreement had been entered into in that 
respect when he was taken into the plaintiff's employ, and that 
he was only to pay his rent in service instead of money. But no 
rent had ever been paid by him before, nor did he ever stand in 
the relation of tenant to the plaintiff." \d) 

But where in an action upon the case for stopping a way, the 

Slaintiff claimed the easement as lessee of the Company of Haber- 
ashers in London, and claimed the way for them, it was held, 

(a) 16 East, 351, in Stott v. Stott. 

(6) Id. S3, Bertie v. Beaumont. 

(c) See id. 849, by Lord EUenborough. 

(d) Id. 36. 



QSAFc uuj Fkadmg, 

thot; the xxwipany^ having let the premises in feapeSof which 
th^ way was demanded, could not have it ; and that^ if any pre- 
acription were made^ it should have been for the tenants and . 
occupiers of the company's premises. As the declaration was 
laid, the company ought to have brought the action (a). 

T^e propriety of stating the way to be appendant to some mes<- 
«uage^ &c. has already been discussed in treating of 'the manner 
1^ declaring for obstructions (6). 

It should be remarked^ that certainty is required in setting Persons en- 
out a right of this kind ; and that the persons^ or the description ^^^^* 
1^ persons entitled to it should be accurately mentioned* There- 
fore where a count in a declaration * stated a seisin in fee in the 
plaintiff of an ancient messuage^ that the only way for persons tra- 
velling in carriages from that messuage to B., was over the defend- 
ant's closes^ &c. ; and that the plaintiff^ and all those^ &c. had been 
accustomed immemorially to enjoy the way in questicm for him- 
self, and themselves^ and others, travelling in carriages from 
that messuage to B,, &c. — ^it was holden bad for uncertainty. 
For it was too general to urge a right for the plaintiff^ and others 
(naming no persons) and by no means certain enough for a pre- 
scription (c). 

It was said by the courts in an old case^ that the quantity of Quantity oi 
this dose over which the right of way was claimed needed not be ^^7' 
shewn in pleadings but that the quantity of the way, as so many 
&et, &C. should be stated (i2) ; this course, however^ is 'not 
adc^ted at the present day, the easement being mentioned gene- 
rally as a right of way. And the close being once mentioned, 
must be shewn- in evidence to be that in re&pect of which the 
]%ht is claimed. So that where the defendant made his prescrip- 
tion for a way to Badsley-well-close, it was held, that he could 
not justify the going over another close called Warton Langdale, 
mid judgment was given for the plaintiff («). 

The termini of a private way should be set out in a plea with TemUnu 
as much correctness as possible ; for, as we have before seen, 
although this accuracy may be dispensed with in the case of a 
public way, it is otherwise when a private right comes to be 
pieced. Those cases, therefore, which go the length of saying 
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(a) Sty. SOO, Cantrell v. Stephens. 

[b) Ante, p. 246. 
* We have placed this case under the head of pleas, because the pluntifT 

thouffht fit to set out his title, 

(c)- Willes, 71, Chichester v. Lethbridge. 2 Lev. 178, Underwood v. 
Sanders. 

(d) 39 H. 6. 6. Bro. Chun. pL 6, cites 8. C. 

le) i Lutwy. Ill, Laughton v. Ward. 
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that the way need not be stated as extending from such a plaoe 
to such a place, cannot now be supported. Thus, where one 
prescribed that he, and all those, &c. had been used to have a 
way by and through the pound garden unto the sessions, and 
from the sessions by and through the pound garden, without 
saying from or to any house, it was moved in arrest of judg- 
ment, that such pleading was insufficient ; but by Doderid^ 
J., '^ it signifies not whether he had the way from or to the 
house, or not ;" (a) and in support of this'he cited two cases from 
the year books (6). And, lastly, it is desirable to observe, that 
the justification must answer the whole trespass as laid j for 
where the plaintiff complained of the defendant for going over a 
close with norses, cows, and sheep ; and the defendant justified 
by reason of his having a way for horses, cows, and sheep, where- 
upon he went over with horses, the plea was holden ill on de- 
murrer, inasmuch as the justification was for horses only (c). 

Plea of When a copyholder pleads his right of way, he alleges, that 

right of there is a custom within the manor for ev^ customary tenant 

^y ^ of the customary tei^ement which he holds, and which, as well 

^'^ ^ ^* as the locus in quo, he has previously stated to be parcel- of the 

said manor, to have the way in question, (setting out the /er- 

mini,) for himself and his servants, &c. He then . goes on to 

shew the user of this way, and concludes in the usual manner. 

The place in respect of which the way is claimed must appear 
to be within the manor, and a positive affirmation of the custom 
is necessary. The defendant pleaded to trespass quare clausum 
fregit, that the manor of C was an ancient manor, and that 
there was a custom within that manor that each tenant should 
have a way over the place where, &c. The plaintiff demurred^ 
and had judgment. First, because it was not alleged, that the 
place where, &c. was within the manor, and thus the custom 
stated did not extend to it ; and, secondly, because the words 
were, that each tenant should have, which is not a direct affirm- 
ative to the right, instead of " have had, and still of right 
ought to have/* (rf) 

The expressions ^^ being so seised, and having occasion to use 
the said way," are very comprehensive, as will appear from the 
following decision. The defendant, landlord of the premises to 
which the right of way was attached, pleaded to trespass, that a 
copyhold tenement had been surrendered to him with all ways 
then used by the tenants and occupiers of the said tenement, that 



(a) 2 Ro. Rep. 184. 

(b) 28 H. 6. 9. 11 H. 4. 8S, which see, and also ante, p. 247. 

(c) 11 Mod. 219, Roberts v. Morgan. 
Sid. 237, Cornelius v. Taylor. 
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the surrenderor was then seised in fee of the locus in quo, accord- 
ing to the custom of the manor^ that a way was then used by 
the tenants and occupiers of the surrendered tenement, from 
thence over the locus in quo to a public street ; that the defend^ 
ant was admitted, and continued seised, and being so seised, 
and having occasion to use the way, he committed the supposed 
trespasses. The replication traversed the way, and there was a 
new assignment, that the defendant trespassed on the close at 
othe^ times, and on other occasions than those mentioned in the 
plea. The right of way was proved at the trial, and there was 
a general verdict for the defendant ; but as it appeared that the 
premises were in the occupation of a tenant, leave was given to 
the plaintiff to move to enter a verdict on the new assignment, 
with 1^. damages. And it was contended, upon a motion for this 

Eurpose, that the landlord had no right to use the way, whilst 
is tenement was out on lease, either in order to remove an ob* 
stnictionj or to assert his privilege ; and it was further con- 
tended, that the words, ^^ being so seised, and having occasion to 
use the said '^y/' must mean, that he was then possessed of the 
tenement, and that he used the way for the ordinary purposes of 
an occupierin passing over the hcus in quo in going to and from 
the tenement. But the court refused the rule ; they said, that 
^wbile the tenement was occupied by the tenant, tne landlord 
might use the way to view waste, or demand rent, or to remove 
an obstruction ; that the language of th6 plea comprehended all 
the purposes for which a person seised of the tenement might 
lawmlly use the way ; and that the new assignment meant, that 
the defendant had trespassed on the close for some purpose un- 
connected with the use of the way claimed in the plea (a). 

If the way be claimed by a particular tenant, the course is, to Way plead- 
shew that such an one is seised in fee of the place to which the ed by a par- 
easement is appurtenant, that, being so seised, he is enl^itled to *^<^"^f t«- 
a way, and then to shew the grant to the lessee, for when a par- °*°*' 
ticnlar estate is disclosed in pleading, the fee must be stated to 
belong to some one (6). 

If a way by grant be claimed, the plea must be framed ac- Way by 
cording to the terms of the grant (c). grant. 

Lastly, there is the Way of necessity, which is, after all, upon Way ly 
most occasions, nothing more than a way by grant {d). The more necessity. 
prudent method of setting forth this right, is, in general, to plead 
it as arising under a prior existing grant. There are occasions, 
however, when it may be pleaded merely as a way of necessity. 



•{a) 1 B. & C. 8, Proud v. Hollis. 
lb) 6 Mod. 4. Selw. N. P. 1345. 
See 2 Chit Pleading, p. 6S4. 
Wms. Saund. S3S, n. 6. 



(d) 1 



d68 Pleading. [[ciiab.j:(. 

as where the o\vncr of two closes aliens one over which t^e^way 
lies^ having, at the same time^ no other way ; here the ]^m tf^ 
fiferves the original way for him, and excepts it out of his ^rant^ 
*^ Where the fact is," says Mr. Sergeant Williams, *^that them 
existed at one period an unity of possession, it must then b(B 
claimed as a way by grant. And the uninterrupted use of it for a 
long time is evidence from which the jury may presume a grant 
In which case, in order to dispense with the necessity of pleading 
the grant with a profcrt, which is generally required, it n»U8C 
be pleaded as a non-existing grant. Otherwise, the case would 
be attended with an insurmountable diihculty, where the claim- 
ant is to set out his right in a plea to an action of trespass." («) 
In conformity with this doctrine, where a way of necessity was 
pleaded generally, without the setting forth of any title, the pleas 
were held bad. For neither unity of possession nor prescrip- 
tion was shewn, whereby the land, over which the way was 
claimed, became chargeable (6), and '^as well might it be pleaded 
without more," observed Lord Ellenborough, " that the defend- 
ant had a right to pass over the locus in quo" (c) However,^ it 
should be observed, in the case of pleading a non-existing gr^t, 
that the date and the names of the parties to the deed must be 
shewn, for where a right of common was pleaded in this manner, 
and the date and names of the persons, as above, w^re omitted« 
the court gave judgment against the plea upon demurrer {d). It 
was said in argument, in this last case, that if the experiment of 
pleading a deed without these forms were to succeed^ there 
would be no more pleas of prescription, — that it would apply to 
rights of way as well as rights of common, — and that there wpivld 
be no more occasion for pleas of a way of necessity, — and that 
no question would thereafter arise as to unity of possession, or a 
release of the right (e). It has been said, that it is a good answer 
to this plea of necessity to say, that the party has another way(y ) ; 
but that it is otherwise where a way is claimed by grant or pre- 
scription (g). But a very reasonable doubt may be entertained 
of the correctness of this opinion, namely, that a defence of there 
, beinj^ another way would be available, for, as the way of neces- 
sity is, in effect, a way by grant, it is difficult indeed to imagine, 
upon just principles of law, how a way, which arises by grant, 
can be put an end to, either by unity of possession, or by the ex- 
istence of another way (Ji), 

A right of way for a rector to ^ake home his tithes^ is occasional-' 



9) 1 Wms. Saund. 823, q. 0. 
b) 4 



\b) 4 M. & S. 887, Bullard v. HarrisoQ. 

(c) Id. S92. 

(d) 10 East, 55, Hendy v. Stephenson. 
{e) Id. 57, by Dampier, arguendo. 

(/) a Mod. 4*. 8 Bing. 86, by Park, J. 

(g) 6 Mod. 4. 

(A) See ante^ Ch. V. p. 79, n. 
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Ir {^eftded^ Where a parson prescribed for such a wty, alleging, 
tndt y^ WHS seised in right of his church, bat omitted to say that 
he was parson there, it was moved, in arrest of judgment, that 
4^ plea was not good. But the court held, that as the clergy-^ 
man had alleged, that he was seised of his parsonage jure ecclesice, 
it was sufficient. Secondly, it was objected, that it was not al- 
leged, in what vill the house was, whereto the way was claimed, 
irtr Uiat it mi^t be in another vill. But this objection alao was 
t^ballowed, because the parson should always be intended to be re« 
fiidttit within his parsonage. The terminus ad quern was duly set 
otft(a). 

A right of way is sometimes pleaded, by way of replication, 
to a plea of defence of possession, in an action of trespass (6). 

' In making a plea of a right of way, something traversable, or Some inue 
tm winch issue may be taken must be tendered, as, for instance, ^^ ^- ten- 
a title, which may be denied by the other side (c). To an ac- ^®'®^ 
timi of trespass, the defendant pleaded that Sir T. F. was seised of 
ft place called Ten Acres, and that he demised the same to the de-r 
fendant for ninety-nine years, and that Sir T. F., and all those 
Wfttoae estate he had, did, time out of mind, use such a way, &c. 
The plaintiff replied, de injuria, &c. Upon this issue a verdict was 
fimnd, which established the right of way ; but it was moved to 
arrest' the judgment, because the plea stated a seisin generally, 
without ^ying whether it was for life, in tail, or in fee. To this it 
was answered, that the jury could not have found the verdict re- 
earded, unless a seisin in fee had been proved, and so it was 
tt^ed, that any defect in the pleading had been aided by tl^e 
Terdict ; and three judges *" were of opinion, that the verdict had 
'helped the pleading in this instance, that the seisin in fee, as sup- 
posed in the plea, might have been traversed, and that, unless 
evidence had been given to prove a seisin in fee on the part of 
filr T. F., the jury could not have come to a conclusion in favour 
of the defendant (d). And Pratt, J., said, that the plea would 
Jiare been good, even upon a general demurrer (e). The case, 
however, appears to have been adjourned (f)» 

There ate, of course, proper modes of denying all the rights of Denial of 
way which we have mentioned. — As, in the case of a justification, ^^y? 
by pleading a highway, the plaintiff* may say, that men have gone 
ms way, sometimes by licence of the plaintiff, and sometimes for 



(a) Cro. £1. 698. Lon! Sands ▼. Bnder« )See } BuUt 108. 

(6) See 2 Chit Pleading, p. 691. , . 

(c) 6 Mod. 4. 

• Lord Ch. J. Parker, Powys, J., Pralt, J.«<-^re, J., doubted. 

d) 10 Mod. 228, SOO, Mutton v. T^teman. 

e) Id. S02. 
(/) Id. SOS. 
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their money^ without this^ that it has been the hi^way of ihe 
king time out of mind^ Sec (a). .■ •.u- 

" ■ .-'" 
Confession Sometimes the plea of right of way is answered by a con&B- 
and avoid- gion and avoidance. — As where the plea discloses a right of way^ 
*"'*^' and the replication admits that rights but avoids it by an allega« 

tion, that the plaintiff went out of the way (b). So, where the 
replication confessed the right of way^ but added, that the de- 
fendant went farther than the close on which the right of way 
lay, to another close, where he had no such privilege (c). And 
so again, where the defendant pleaded not guilty, together with 
a right of way, the replication traversed the right of way, and 
there was a new assignment of extrcl t>iam (rf). 

Again, to a declaration in trespass, the defendant pleaded not 
guilty ; and a right of way for horses to go along the close in 
which, &c. The replication to this second plea was a denial of 
this easement, and there was also a new assignment, that the de- 
fendant entered on the dose in which &c., at other times, on other 
occasions, and for other purposes than those mentioned, andtm 
other parts of the close out of the supposed ways, and also med 
the ways in another and different manner, and for other and dif- 
ferent purposes than the owners and occupiers of the other dose 
were used and accustomed to use the same, viz. with horses laden 
with and carrying divers bricks, stone, earth, 4*c. In this case, 
however, the defendant had judgment, as will appear from the 
sequel of the pleadings. He pleaded to the new assignment, 
first, not guilty, and secondly, that those under whom he daimed 
were accustomed to use the ways in question for ttU lawful 
purposes whatsoever, and that consequently the defendant used 
the ways with horses laden with bricks, S^c. The plaintiff 
pleaded to this second plea to the new assignment, that the 
owners and occupiers of the said other close were not accustomed 
to use, and in fact did not use, the ways mentioned, with 
horses laden with bricks, &c. There was a demurrer to this 
replication, and upon argument the court gave judgment against 
the plaintiff, thereby holding the replication to be faulty («). 
And Best, C. J. intimated his opinion, that the plaintiff should 
have taken issue upon the plea to the new assignment {fy 

Sometimes the very words of the plea are denied. As, where 

(a) i Vin. Ab. 520. A denial of the right, following the language of the plea, 
and concluding to the country is recommended by good pleaders, where it can b« 
done. See 1 Wms. Saund. 103. (c). 2 Chit. Pleading, p. 699, - 

(6) See Hetl. 28, Johnson v. Morris. 

(c) See 8 Went. Index, p. Ivi. 

(rf) 1 East, 860, Martin v- Vallance. 

\e) 2 Bing. 26, Trickey v. Yeandall. 9 Moore^ 65. S. C. - 

(/) 2 Bing. 29. 
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the defendant justified that he had a way not only to go, ride, 
and drive his beasts; but likewise to carry with his carts ; the 
plaintiff traversed, without this, that the defendant had a way 
sot only to go and ride &c., in the words of the plea ; and upon 
issne joined, a verdict passed for the plaintiff. In this last case 
'it was objected, that the issue was ill, because it did not contain 
a^ direct affirmation, but by an inducement only ; but the whole 
court w&te of a contrary opinion (a). 

The replication of de injuria sua absque tali causa is not a De injuria 
proper answer to a plea of a right of way ; for the prescription '^ 4c<^« 
Itself should be traversed. 

Thus, Nvhere the defendant pleaded a highway fr6m time im- 
neiiiarial^ and that, because the* highway was obstructed by a 
quiekset hedge, he cut it up, the plaintiff replied de injurid, and 
after a verdict against the defendant judgment was arrested, for 
tlie prescription alleged had not been traversed, and therefore 
-diere was no proper issue. In this case also the words absque 
imU eausd were omitted; which was said to be another error, 
-isasmuch as the whole case was in issue (6). For the plea of a 
right -of way is not merely in excuse^ but it claims an in- 
terest (c). 

If the plaintiff have obstructed the defendant's right of way, 
by setting up a gate or other impediment, and the defendant be 
ealled upon to justify tl^e removal of it, it is proper to pleads 
tiiat because the gate was wrongfully erected across the way, the 
defendant broke it down, and removed it to a convenient distance 
from the place where it was erected, and deposited it in a pi*oper 
and convenient place near to the spot where the gate had been 
erectedyor the use of the plaintiff. In a case of this kind, where 
trespass had been brought for breaking down and carrying away 
an iron gate, there was a plea similar to the above, and the 
plaintiff's replication was, after protesting that the gate had not 
been removed to a convenient distance, that after the breaking 
down -of the gate, the defendants converted the same to their own 
Use. After a verdict for the plaintiff, the court made the rule 
absolute for a new trial, since the plaintiff had the power of coming 
upon the defendant's land to take away his gate without com- 
mitting a trespass, and as he did not deny the facts stated in the 
plea^ but replied a subsequent conversion^ it was incumbent upon 



(a) Mar. 56, pi. 83, Hicks v. Webbc 

(6) Cro Jac. 698, Rex v. Hopper. 

(c) 8 Rep. 67. Willes, 101. See also i Leon. 16, Ruishbrook and Pusanies* 
case. The prescription claimed a free course for sheq), and was not traversed by 
the replication, which was consequently held to be bad. 
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him to prove some trespass which was not covered by the |^ea, 
and that, the court were of opinion he had not done (a). 

Care should be taken to suit the replication to the particular 
form of action, as will appear from the folWang case. An acticm 
of debt was brought upon a bond conditioned for the performance 
of articles, by which the defendant agreed with the plaintiff, his 
heirs and assigns, that they should thenceforth have and use a 
way through a close belonging to the defendant, in consideration 
ef which the plaintiff agreed to pay the defendant so much, as well 
as to repair a certain gate between their respective closes, and 
the defendant covenanted that his son should confirm theae at- 
tides when he arrived at the age of twenty-one. The defendant 
pleaded, that his son had not then as yet attained the age of 
%w^nty-one, and that he had himself performed all the residue^ 
Then the plaintiff replied, that the son, after the entering into 
these articles, being the tenant of the close in which, &e, ta tfctt 
defendant, obstructed the plaintifTs way. To this the defendant 
demurred. The court held, that this replication was wrong, \»* 
cause it did not shew that the son had any title to the close, 
whereby he might stop this way, and in that case, the ii^iury 
would be, not a breach of covenant, but trespass, and so, that th« 
action in the form presented to the court was ill cooceived. 
Judgment was, therefore, given for the defendant (6). 

Duplicity. Care must also be taken that there be no duplicity in the re- 

plications or rejoinders, when a plea of right of way is put upqm 
the record. The following is an instance of such a departure* 
The defendants pleaded to an action of trespass, not guilty, and 
a right of way. The plaintiff replied an allotment under an en- 
closure act, and that he was entitled to stop up the way in ^ue&- 
tion, being one M^hich the commissioner had not noticed, and was, 
therefore, left to the operation of the general inclosure act*. 
, The rejoinder to this was, that the commissioner did not, in or by 

his award, order or direct the way to be stopped up, diverted, or 
turned, or give any orders or directions touching or relating to 
the same way, or in or by his award set out, or app^nt any 
other way or passage to or from the cottage in lieu or stead of the 
way in the last plea mentioned. To this there was a demurrer 
on the ground of duplicity, and the court gave judgment for the 
plaintiif (c). 

(a) 4 Term Rep. 864, Houghton v. Butler. 
\b) 3 Lev. 805, Holms v. Seller. 

* 41 G. 3. c. 109, which declares, that all ways not set out, sbal be for ever 
stopped up and extinguished. 

(r) % iMoore, 83, White v. Reeves. 



CHAPTER X. 

* Of Evidence, 

lit treating upon the subject of evidence as applicable to the 
law of ways, our first inquiry will be into the competency of wit- 
nesses ; for instance, of the inhabitants of a parish, a nundred, 
Acy in the progress of which examination it will be found, that 
t^e testimony of some persons is declared to be admissible by 
firttie of acts of the legislature. The evidence against a parish 
fbr the non-repair of a highway will then succeed, t(^ethcr with^ 
the proof necessary for their defence. The same inquiry will 
oontinae concerning a lesser district than a parish, a particular 
individual who is charged ratione tenur<e, a county indicted for 
the non-repair of a bridge, and also concerning obstructions in 
highways. 

Next, the evidence needful to sustain a special plea of a public 
right of way will be mentioned, after which we shall proceed to 
the testimony* requisite upon the trial of private rights of that 
sort. First, as to declarations for disturbance, declarations in 
ejectment, &c. The evidence under a special plea of a right of 
way by prescription, whether by a freeholder or copyholder, will 
be then laid before the reader ; also such proof as will be suffi- 
cient to maintain an easement claimed by custom, by a particu- 
lar tenant, by grant, and lastly, from necessity. 

Th^ chapter will close with the matters usually offered to re- 
but the pleas of rights of way so proved as we have above men- 
tioned. 

It is a rule of the law, that all persons, who gain or lose directly Who may 

by the event of a cause, are incompetent to give evidence (a), be good 

And moreover, if the person be so far interested in the question at ^'*"^' 

issue, as that a bias would probably influence his mind if he were resiLctinJ 

permitted to give evidence, he is incompetent though he do not rights of 

. gain or lose immediately (6). Upon these grounds it is, that the way. 
inhabitants of a parish, hundred, &c. are in general disqualified 
firom giving their testimony upon proceedings respecting high- 

(a) Phil, on Ev. 4.th ed. Vol. I. p. 124. 
\b) 10 Mod. 292. 
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ways. There is this difference between inhabitants ^ho ^wodld 
seek to disprore an obligation to repair roads in l^i^parish^ and> 
comtnoners whose aim it is to establish their rights to p^stvtrag^^: 
&c. namely^ that in the former case, the inhabitants have an'Sm^ 
mediate interest in procuring a verdict of not guilty, inasmticb «i^ ^ 
a record of guilty would be evidence against them upicm another' 
indictment ; whereas, in the latter, the record wduW not^ in ge-^ 
neral, affect another commoner, and yet the testimony of both ts 
excluded. The words of Parker, Chief Justice, are very illus- 
trative of the principle in the case of the commoner. He says, 
" If an action be brought by a commoner for his right of oom- 
mt^h, shall another person that claims a right of common lipon 
the same title be allowed to give evidence ? No r and yet it*ife 
certain that he can neither get nor lose in that cause ; for th^ 
event of that cause will no way determine his right. Bat' 
though he is not interested in that cause, he is interested in that 
question upon which the cause depends ; and that will be a bias' 
upon his mind. It is not the swearing the thing to be true that ^ 
gives him any advantage, but it is the thing's being true; and 
the law does judge, that it is not proper to admit a man to 
Bwear that to be. true which it is plainly his interest should be ' 
true.'' (a) Certain inhabitants of Shoreditch, upon an issue, 
whether the inhabitants of Shoreditch should repair the high- 
way, offered themselves as witnesses to prove, that some particu- 
lar persons, inhabitants, had used immemorially to repair ^but, 
inasmuch as, in effect, they were defendants in the information, 
the court would not receive their testimony (b). So, where ah 
information was brought against the defendant for not repairing 
a highway ratione tenuroe between Stratford and Bow, none of 
the persons who lived in either of the parishes of Stratford or 
Bow were a(^mitted to give evidence (c). So again, a mere in- 
habitant, not occupying any land within the parish, was consi- 
dered by Lord Kenyon to be incompetent upon the trial of an 
issue on a plea by the inhabitants, that one -R. was bound to re- 
pair the road in question ratione tenurce, and this, because, 1st, 
every inhabitant is liable to do statute-duty, and next, because, 
in the event of a verdict against the defendants, the witness 
would have been liable to contribute towards the payment of the 
fine {d). 

Again, upon the trial of an indictment at Nottingham against 
a parish for not repairing a highway, Mr, Justice Bayley held, 
that a rated inhabitant of another parish, in which it was con- 
tended by the defendant that the highway in question lay, could 

(a) 10 Mod. 292, by Parker, C. J. 

(6) Mar. 26, pi. 62, Rex v. Shoreditch Inhabitants. 

(c) 4 Mod. 48, Rex v. Buckeridge. 

(d) Stark, on Ev. Pt. IV. p. 780, Rex v. Wheatcii Aston. Se€ S V«rn. 
317. 
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not be a witness to disprove that fact (a)* And wher^ a ques- 
ticba^sarose.UfHm the. propriety of suspending the entry of the 
judgment /(HT the defendants> on an indictment agadnst the par 
rish'tfor a similar misdemeanour^ the incompetency of the pa- 
rishieoers was recognised by the court, who imposed, as the con- 
dition of staying the judgment, that the parishioners (whose tes- 
timony would not be 1<^1 evidence on the ground of interest *) 
should be examined at the next trial (6). 

Upon the same principle^ the inhabitants of a hundred cannot Inhabitants 
be witnesses. Thus, after observing, that a certain way should o^ hundred. 
be deemed a public way. Chief Justice Parker added, that no one 
living in a hundred should be allowed to give evidence for any 
matter in favour of that hundred, though so poor as upon that 
acoovpt to be excused from the payment of taxes, because, though 
poor, at present, he may become rich (c). There was a prescrip- 
ti(Hi ifor a way through a certain gate leading into a common field. 
A person- was called who had an interest in the field, and 
clip^ned a way through the gate to his part of the field ; and upon 
his. saying, that if the gate were stopped it would be a great in- 
convenience, he was set aside (d). But it has ^been said, that a Toll and 
man who uses a way, may give evidence whether a toll has been nuisance, 
paid;, and so it is in the case of a nuisance (e). And upon an in- 
dictmei^ty charging the inhabitants of P. with a liability to repair 
all roads within their township, it was holden> tl\at an inhabitant 
of an adjoining township, within the same parish, was a compe- 
tent witness to prove that the place in question was a common 
highway ; because, although a conviction would discharge the 
parish,, yet there would be this evidence to shew that the 
road*was public, whereby the latter township, from whence the 
ivitness came, would be charged (y). Where in trespass a wit- 
ness came to prove a highway, it turned out on the voir dire 
that he was the owner of a field adjoining to the locus in quo, 
and had agreed with the defendant to let him pass across that 
field at all times, /at a rent of 61. a-year for the easement ; and 
that the defendant could not reach the road so assigned^ if the 
loctiig itt quo were not a public road. Upon this his testimony 
waa objected to, but Lord Kenyon overruled the objection, and 
he was examined {g). 

(a). 15 Eastt 474, cited by Cultman, arguendo. 

* Verba Lord Ellenborough. 

(6) 1 B. & A. 66, in Rex V. Wandsworth Inhabitants. 

(r) 10 Mod. 150, by barker, C J. 

(d) lit Vin. Ab. 14, pL 50, per Pratt, C. J. Westminstier sittings, Paseh. Vac« 
1721. 

(e) By Holt, C. J. 11 Mod. 225. 

I/) Rex V. Pilling Inhabitants, cor. Holroyd, J. Appen. to Stark, on £v« 
Ist cd. Pt. IV. p. 678. 
(g) Peake, N. P. Cases, 18, Pollard v. Scott. 
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But^ it seems, that the prosecutor of an iudictuieiit for non- 
repair is a competent witness ; a person in that situation has been 
sworn, and no objection was taken to his qualification when e^ta- 
mined in support of the prosecution (a), " Though the court is 
authorized to award costs against the prosecutor in case the pro- 
ceeding shall appear to have been vexatious, yet the court would 
scarcely presume, in the first instance, that the prosecutor's 
conduct had been vexatious, so as to raise an objection to his com- 
petency, especially after the finding of a bill by the grand 
Jury." (6) 

The inhabitants of a county are admissible witnesses upon 
indictments for not repairing bridges within the county. They 
were considered to be competent in early times from a principle 
of necessity, though the rule was by no moans universal *. And 
so it was held, that if a man were indicted for the non-repeir of 
a public bridge, to which repair he was bound by reason of his 
tenure, those of the county might be witnesses, because none 
else could testify concerning the matter (c). And the same 
opinion was advanced by Dolben, J., who said he had known 
such an admission in the case of Peterborough Bridge (rf). The 
inconvenience, indeed, of a contrary doctrine, which, it seems, 
prevailed upon many occasions, was so seriously felt, that the 
legislature interfered. The preamble to the act for establishing 
the testimony of such persons sets forth, that whereas many 

Srivate persons, bodies politic or corporate, are obliged to repair 
ecayed bridges, and the highways thereunto adjoining; but 
because the inhabitants of the county, riding, or division where 
the bridges lay, had not been allowed, upon indictments or in- 
formations, to be legal witnesses by the judges before whom such 
indictments or informations were tried ; therefore the act pro- 
ceeds — in all indictments or informations in any of her Majesty's 
courts of record at Westminster, or at the assises or quarter 
sessions, the evidence of the inhabitants, being credible persons 
of the town, corporation, riding, or division, in which the de- 
cayed bridge or nighway lies, shall be admitted (e). And so, 
subsequently to the passing of the statute, it was said, that one 
of the county is a good witness in the case, por repairing a 
bridge,] though not a good juror (f). 

If this latter class of witnesses, however, thus sanctioned by 
the provisions of the legislature, be not an exception to the ge- 

(a) 1 Stark. S68, note (a), in Rex v. Hammersmith Inhabitants. 

(6) Ibid. 

* See the preamble to the statute of Anne, iif/ro. 

(r) 2 Show. 47. See 2 East, 561. 

(d) 1 Ventr. 851. 

(c) 1 Ann. St. 1. c. 18. s. 13. 

(/) 6 Mod. 80?. See post, Ch. XI. as to the trial. 
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■eial rule, those acts ef parliament which authorize the inhabit- 
upXf^. pf parishes to give their testimony in cases of forfeitures^ 
and .which permit the evidence of trustees of turnpike roads> of 
aurveyorsj and of collectors to be received^ certainly recognize 
t)wt exeeptimi. These enactments shall now be presented to the 
rfader's attention. 

The highway act declares, after pointing out the mode of re- Inhabitants 
covering penalties, that any inhabitant of any parish, township, when good 
Of place, in which any offence may be committed contrary to the witnesses. 
act, shall be deemed a competent witness notwithstanding his or 
her inhabitancy (a). A similar provision is made by the tum- 
]Hke regulations (6). 

So again as to the surveyor of highways. The surveyor of Surveyor c 
any parish, township, or place, shall be deemed, in all cases, a i»»ghways. 
competent witness, in all matters relative to the execution of the 
act, notwithstanding that his salary may arise in part ^m the 
forfeitures and penalties inflicted l^ the act (c). The surveyor 
may also be a witness for the defendants {d). 

Trustees of turnpike roads, mortgagees, or creditors of the Trustees oi 
tolls» £sirmers, lessees, or collectors, treasurers, surveyors, and turnpike 
cthejr officers appointed under any turnpike act, are made com- ^^^^^' 
petent witnesses by an express provision for that purpose. For 
It ii enacted, that no person shall be deemed incompetent to give 
evidence,, or be disqualified from so doing in any action, suit, 
proaecution, or other legal proceedings at law or in equity, or 
before any justice, by virtue of any turnpike act, by reason of 
his being a trustee, &c. as we have just mentioned ; nor shall 
any testimony or evidence for any of the reasons aforesaid be re- 
jected or liable to be questioned or set aside (e). 

With regard to collectors, there is a separate and independent Collectors 
enactment. For the statute declares, that in case any dispute, 
suit, or litigation, should arise touching the tolls granted by any 
aet of parliament, the persons appointed to collect the same, or 
any persons appointed by the authority of the trustees or com- 
missioners, shall not be incompetent to give evidence upon such 
occasions on account of their appointment as collectors (^ ). 

To sue a trustee of a road successfully, proof of his appoints Actions 

ment, and of his having acted as such will be sufficient. Thus, aganst 

trustees* 

(a) 13 G. 3 c. 78. s. 77, 

(6) 3 G. 4. c. 126. s. 137. 

(c) IS G. 8. c. 78. s. 69. 

(d) Archbold's Criminal Pleading, 3d ed. p. il8. 
(<?) 4 G. 4. c. 96. s. 84. 

(/) 3 G. 4. c. 126 s. 59. 
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if {^u action be brought against any trustee or cmnmissioner <rf, a 
turnpike road^ evidence of his having acted as such, tc^ther 
with the act of parliament containing his appointment^ or ike 
order^ or a copy of the order for his appointment or election^ in 
case he have been appointed or elected by the trustees or. com- 
missioners^ shall be sufficient proof of lus being a trustee or 
commissioner (a). 

Having now set forth the authority upon which the testimony 
of particular persons may be received in disputes regarding 

Sublic rights of way> we proceed to mention the particular evi- 
ence which is requisite for the support of indictments^ and of a 
daim for rights of way generally. But before we do thia^ there 
are one or two points^ regulated by act of parliament^ which it 
may not be amiss to introduce in this place. 

There is a penalty upon all persons summoned as witnesses 
under the turnpike acts> who do not attend pursuant thereto. 
Thus^ if any person, after having been paid or tendered a reasooH 
able sum for nis expenses, shall be summoned as a witness, to 
, give evidence before any justice, touching any matter of fact 
contained in any information or complaint for any offence against 
any turnpike act, either on the part of the prosecutor, or the 
person accused, and being so summoned, shall refuse or neglect 
to appear at the appointed time and place without a reasonable 
excuse, he shall forfeit a sum not exceeding 40^., and the same 
penalty is inflicted upon any one, who, after having appeared, 
shall refuse to be examined upon oath, and give evidence before 
such justice, a reasonable sum for his expenses having been ^rst 
paid or tendered (6). 

Books of We have seen, in a former page (c), that orders and pro- 

proceedings ceedings by turnpike trustees must be entered in a book kept 
|*y *"™P^*^? ^or the purpose, and that the book must be open at all seasonaUe 
times to the inspection of any trustee. It is further provided, 
that all books of this kind, as well as the books in which the oath 
or affirmation directed to be taken by such trustees shall be 
entered, and also the books directed to be kept for registering 
mortgages and assignments, and all entries in such books re- 
spectively, shall and may be read in evidence in all courts what- 
soever, in all cases of appeal, and in all prosecutions, suits, and 
aetiona whatsoever (rf). And by a very recent turnpike act, it 
was declared, that all books kept for registering mortgages or 
assignments, and all entries therein, and all books containing the 
accounts and proceedings of the trustees, in the execution of 

(o) 3G. 4. c. 126. s. 134. 

(6)Id. s. 138. 

(c) Ante, pb 137. 

(rf) 3 G. 4* c. 126. 8. 72. 
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aify IocjeU tiimpike act^ kept according to the directions and pro- 
Tii^otis of Biicn act, or of the 3 G. 4., or by this act [9^ G. 4.] 
atid made evidence thereby, shall be admitted in evidence- in 
all oases of appeal, and by all judges, justices, and others, with- 
out proving the facts therein contained, imless such fkcts be 
first controverted, notwithstanding any former act, under the 
provisions of which such books may have been originally kept, 
may be repealed ; and all such books shall be preserved, and kept 
by the derk for the time being to such trustees, and shall at all 
seasdnable times be open to the inspection of the trustees, or any 
creditor, without fee or reward ; and the trustees or creditors 
may take copies or extracts from the books, or from any part, 
wHhottt payment. If the clerk refuse to permit, or do not per- 
mit the trustees or creditors, or any of them, to inspect thfe 
books or take the copies, &c. he shall forfeit a sum not exceed- 
ing 5/. for every such offence (a). 

• The first case to which our. attention is directed, is the'evir Evideiice " 
^kitoi^ necessary to sustain the ordinary indictment against it ^^»i v*r 
jkmk for not repairing a highway within it. "*ju tmcDts 

, , " for the non- 

First, it must be shewn that the place indicted is a x^mimon repair of 

highway (6), which is done by calling witnesses to prove that their ways. 
the way has always been considered public by common reputa- a public 
tJOQ (c), or that it leads from one market town to another (cf), road. 
or that there has been a dedication of the way to general use by 
the originai owner of the soil * ; and that the parish has ac- 
quiesced in the dedication, for, as we have seen before, a parish 
must acquiesce under such circumstances before they can be 
burthened with the obligation to repair (e). It is not necessary 
to set out the termini ; but if they shoidd, inadvertently, or for 
any partici^r purpose, be mentioned, proof of the accuracy of 
tile statement of such termini must be adduced, or the defend- 
ants will be acquitted (f), 

Ftfrther, it is necessary to shew that the road, or that part of Within the 
it which is indicted, lies within the parish (g), and, of course, pari*^* 
fjmt it is within the county which gives the venue. Should 

(a) 9 G. 4. c. 77. 8. 2. 

(b) 1 Stiw 181. See jStark. on Er. Pt IV. p. 66S, &c. That eridenee of ft 
poblUs footway will support a claim of a public highway, tee 8- £B8t» 4, AHoa v* 
Ojmond. 

(c) By Lord Kenyon, 1 East, S57. 

(d) 1 Ventr. 1^9. 

* The sulgect of dedication has already been discussed at Urge in the seeolKl 
chapter, to which the reader is referred. 

(e) 4 B. & A. 447, Rex v. St. Benedict Inhalutants. 
(/) See 6 Esp. 186, Rex v. Great CanfiekU 

(g) 1 Str. 181. Archbold's Crim. Fletding, 8rd ed. p. 65. 
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there be any locfd description of the road whidi, upon the trial, 
turns oat to be inaccurate or uncertain, provided that it be 
described as a direct road, advantage can only be taken of the 
error by plea in abatement, and not under the general issue (a). 

Out of re- The prosecutor then goes on to shew, that the way is out of 

W^' repair ; and the liability of the parish in ordinary cases to amend 

it being presumed, and therefore not required in proof, the case 

in support of the indictment is so far sustained as to require an 

answer from the parish. 

Other evi- Other evidence in support of the obligation to repair mtLj, 
dence. however, unquestionably be given ; and it need hardly be aaid, 

that upon almost every indictment the proof varies according to 

the circumstances of tne case. 

Prior convictions are not unfrequently resorted to, for the 

Surpose of fixing a parish, inasmuch as tney are conclusive evi- 
ence against the parish. Thus, where a parish consisting of 
three townships was indicted for not repairing a highway, the 
township of B, pleaded, that each township had, from time im- 
memorial, separately repaired the highways vrithin its bounds, 
and that the highway in question was in the township of E. Tlie 
custom so alleged was traversed by the crown. Several indict- 
ments against the parish were produced on the part of the prose- 
cution, to which it appeared that a plea of not guilty had beat 
put in, and on which the parish had t>een convicted. And by 
he Blanc, J., *' The records primd facie disprove the custom 
allied." The defendants offered to shew, that the inhabitants 
of JB. were not aware that pleas of not guilty had been pleaded, 
and the judge said, that he would admit evidence to the effect 
that they were pleaded only by the inhabitants of the other 
to\vnships ; for he said, that the rights of the township of B. 
could not be affected by what the others exclusively did. The 
custom, however, was negatived on other grounds, and the de- 
fendants were convicted (6). Again, upon an indictment against 
the inhabitants of St. Pancras, after the case for the prosecution 
had closed, the defendants produced a copy of a record of con- 
viction upon an indictment against the inhabitants of the parish 
of Islington for not repairing the road in question ; and li^rd 
Kenyon held, that this record was conclusive evidence agahlst 
•the parish of Islington (c). '' I admit," said the learned Chief 
Justice, ^' that had there been an acquittal, the record could riot 
have been evidence for the parish oif Islington. The reason whjr ft 

(a) 1 Stark. 357, Rex v. Hammersmith InhabiUnts. 

(6) 2 Campb. 494, Rex v. Eardisland. 

(c) Peake, N. P. Cases, SfiO, Rex v. St. Pancras Inhabitants. 
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would not have been evidence for then^^ is because some other 
parties jnight have indicted theni^ and those parties could not 
be bound by this record." '^ Unexplained/' added Lord Kenyoq^ 
" this is conclusive evidence." 

. Such are the principal heads of evidence applicable to a public 
highway. But there are occasions upon which some of these 
cannot be made available in support of the right. Thus, evi-^ Reputation 
denoe of reputation cannot be received in general post litem 
motam. '* Reputation ", said Lord Ellenborough, respecting the 
case of a prescription, '^ is in general weak evidence ; and when 
it is admitted, it is the duty of the judge to impress on the minds 
of the jury how little conclusive it ought to be, lest it should 
have more weight with them than it ought to have." {a) The 
defendant was indicted for not repairing a highway in Stafford* 
shire, which it was alleged he was bound to repair raiione 
ienurcB, and on the part of the prosecution a bond executed sixty 
years since was offered as conclusive evidence of the obli^tion 
to repair. It was conditioned to abide the award of /. S. de- 
ceased ; and the award determined that the tenant and occupier 
of JV. fiurm, and not the township, was bound to keep ;(he road 
in repair. The defendant was tenant and occupier 014^'. farm. 
The judge * said, that as a tenant could not bind his landlord^ 
the bond could not be received in evidence at all, and that the 
other document could not be received as an award, whatever 
effect it might have as evidence of reputation* It was then ob- 
jected for the defendant that, being post litem motam, the award 
was not admissible even as evidence of reputation. 

. Dampier, J., '' The award must either be received as an 
adjudication, or as evidence of reputation. I have already said 
I cannot receive it as an adjudication, for it could only be bind- 
ing on an individual who was a party to the admission, and 
could not affect Lord Shrewsbury, who was seised in fee of the 

E remises, or any person subsequently holding under him. I am 
kewise of opinion, that it is not admissible as evidence of re- 
putation. The reason why the declaration^ of deceased persons 
upon public rights made ante litem motam, when there was no 
existing dispute respecting them, is, that these declarations are 
considered as disinterested, dispassionate, and made without any 
intention to serve a cause, or to mislead posterity. But the case 
IS entirely altered post litem motam, when a controversy has 
Arisen respecting the point to which the declarations apply. De- 
clarations then made are so likely to be produced by interest, 
prejudice, or passion, that no reliance can safely be placed upon 
them ; and they wodid more frequently impose upon the under- 

(n) i M. & S. 687, 
• Danipiery J. 
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standings than conduce to the elucidation of truth. It haa^tlieffH 
ioit been wisely decided^ that evidence of reputation 2iti^iag;faftt 
lilem motam shall not be admitted. Was there not lis ■.tmf/i0f¥ki 
the time this award was executed by Mr. G. ? Th^ yeiy.su^ 
mission to him shews^ that the question was. then agitated be^. 
tween the township of A. and the occupier of N. isLrm, which of 
them was bound to repair this highway. What deceased usit- 
nesses then stated to the arbitrator would not be receivable ;. 
and his opinion formed upon that, and expressed in his awards' 
cannot be entitled to more credit." (a) 

An awards indeed^ must be acquiesced in by the parish sought 
to be charged, before it can be operative, ana so it was hol4oi> 
where such a document, executed by virtue of an enclosure act^ 
was offered in evidence by a parish indicted^ to shew that the iroad 
in question was not locally situate within the parish. The 
learned judge refused to receive this last-mentioned award, on- 
less it could be shewn, that the notices required by the act JumL 
been given. For the commissioners had been autnorized to aa- 
certain the parochial locality of roads belonging to the adiaeevtt 
and contiguous parishes^ after having given previous notices to 
the parishes to be affected by the award. A verdict was found 
for tne cro^vn. 

Upon a review of this case before the Court of King's Bendi, the 
learned judge repc^Hed, that he should have admitted the award had 
the usage been pursuant to it, presuming that the proper notices 
had been given; but that, in this case, the award seemed to be 
wholly unknown until the prosecution. And the court dis- 
charged the rule for a new trial. For although it is intended, 
according to the general rule upon the subject, that a person re- 
quired to do an act, for the omission of which he would be criminal- 
ly answerable, has duly performed it, until the contrary appears ; 
yet, in the case before the court, there was negative evidence, to 
wit, that the parish indicted had continued to repair, and thereby 
the presumption, that all had been duly performed, failed, for if 
that were so, they ought not to have continued to repair (6). 

Under not guilty, the parish cannot give any thing in evi- 
dence, except that the highway is in repair (c). That is, of 
course, admitting that the road is a public passage, that it is si- 
tuate within the parish, and that the particular part which is 
ruinous is so situate {d). In fact, upon not guilty, the defend- 

(a) S Campb. 444, Rex v. G>tton. 

(6) 2 M. & S. 558, Rex v. Haslin^eld Inhabitants. 

(c) Comb. S96, Rex y. Ireton Inhabitants. 1 Ventr. 856, Anon. 1 Mod. 
lis. Carth. 212. So also it was where a man was indicted for not working at 
the highways upon notice. Comb. 312, Rex v. Tcrrel. 

(rf) See Stork, on Ev. Pt. IV. p. 671. Archbold Crira. PI. p. 418. 
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ailt tn&j dohtrorert every things which the prosecutor U bonnd 
t0 pro^e (4^. Now^ as the prosecutor must luiew, upon this in* 
.dkith^t^ thut the place is a highway — is within the parish—^ 
and is out of repair^ it follows^ that the parish may disprove all 
these things by opposite testimony. 



The same rule prevails upon a presentment as upon an indict- 
ment (6). There is^ however^ an exception to the rule where the 
obligation to repair is transferred from the parish to other per- 
.sonsj by an act of parliament^ because all are supposed to be 
privy to an act of that kind^ and to have cc^nizance of it (c). 

Upon a special plea that some other persons are liable, the 
pamn must be prepared to prove that all^ation (d), as^ that A. B, 
18 boand to repair rcUione tenurce, &c. 



The record of an acquittal, upon an indictment against the 
parish; r^arding the same piece of highway, is not evidence in 
then: fiivour, upon a special plea, because some other party might 
indict them, who would not be bound by the record. Nor is the 
record of a former conviction evidence against them, if they 
ftead special^ that others ought to repair. Although, up<m 
their pleading the same plea to a subsequent indictment, the re- 
cord of a judgment after a verdict against them, would, pro- 
bably, be condusive evidence against them (e). 

A very different rule prevails where the indictment is against Evidence 
fL particular district, as a township, &c. In this case, the com- "P°° »»><Jjct- 
mon law obligation does not exist, and, consequently, upon the "f^^g^a^ 
plea of not guilty, the prosecutor must enter upon the particular trict than a 
obligation which lies upon the defendants to repair the road in parish. 
question. Therefore, an immemorial custom to repair must be 
proved^ in addition to the facts of the way being public and of its 
being out of repair. But no consideration for this liability need be 
shewn^ as in the case of charging another parish >vith the repair {J')i 

The subject, independently of the question of evidence, has been 
discussed at large in the sixth chapter, which treats generally of 
the repair of ways. Nevertheless, it should be observed here, that 
if the prescription stated in an indictment against a township, be 
that tne inhabitants have been immemorially used to repair all 
roads situate within it, which, but for such usage, woula be re- 

(a) 1 Str. 188, per Eyre, J. 

(b) 2 Wms. Saund. 158, n. S. 

(c) By Lord Ellenborough, 8 Campb. 288. 

(d) Stark, on Ev. Pt. IV. p. 671. 

(e) See Archbold's Crim. PI. p. 420. 

(/) Surk. on Ev. Pt. IV. p. 669. And s^ ante, Ch. VX. 
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pairable by the parish at large^ the township is placed in the si- 
tuation of a parish^ and must shew^ by special pleadings as a 
parish ought, that some other persons in certain are bound to re- 
pair (a). But subject to this general liability^ the rule applies, 
that if a torc^nship be charged, against common right, with the 
repair of a highway by prescription, they may discharge them- 
selves upon not guilty, because, as upon this issue, the prosecutor 
is bound to prove that the defendants are chargeable by prescrip- 
tion, the derendants may disprove the allegation by opposite evi- 
dence (b). Although, again, if the towndliip plead, however un- 
necessarily, the specisd matter that they ought not to repair, they 
must not stop there, but, both in their plea, and also when they 
come to trial, must go farther, and shew who ought (c). There- 
fore, it appears, that in general, a township may shew^ und^ 
the general issue, their non-liability to repair, unless they should 
be liable to put all the roads in their district into condition ; and 
vet, if they will venture uselessly upon a special plea, they must 
be prepared to prove it. 

The evidence in support of an indictment against an individual 
ratione tenuras, must go the length of shewing that he is the occu- 
pier of the lands in respect of which his liability is said to arise, 
as charged in the indictment, that the Jands were originally 
granted to be holden by the service of repairing the particular 
portion of the highway which is the subject of the indictment, or, 
that those who have preceded the defendant in the occupation of 
the lands, have always been accustomed to repair this way, from 
which circumstance a grant will be presumed (d). We have al- 
ready seen that the occupier, and not the owner, is the party to 
whom the law will look for the fulfilment of this obligation. Thus, 
upon an indictment against the defendant, for not repairing a 
house, standing upon the highway, which was ruinous and likely 
to fall down, and which it was charged the defendant occupied, 
and ought to repair, by reason of his tenure, the jury found that 
he was only a tenant at will, and upon the question, whether 
he were liable, the court said, that he was answerable, as occu- 
pier, to the public, and that as the danger was the matter which 
concerned the public, the public must look to the occupier, and 
not to the estate (e). So, where the defendants, who were firemen, 
threw down chimneys which, after the happening of a firci seemed 
about to fall, and threatened immediate danger to foot-passen- 
gers upon a crowded highway, it was held, that evidence to that 



(a) 4 B. & A. 76, Rex v. Hatfield Inhabitants. 

(b) 2 Wras. Saund. 169 (b), n. 10. 

(c) Ibid. 

Id) Archbold Crim. PI. p. 420. See also ante, Ch. VI., and Stark, on £t. 
Pt. IV. p. 669. 

(e) 1 Salk. 367, Regina v. Watts. 
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effect would be a sufficient answer to an action of trespass. The 
defendants had a verdict (a). 

Alderman Skinner was indicted for not repairing seventy-five 
ioBt of a ctitch^ bounding a certain part of the highway leading 
from Mitcham to Ewell : the first count charged him by reason 
of the tenure of certain lands abutting on the ditch^ which was 
the boundary of the highway ; and the second^ by reason of the 
occopatioQ cff the lands. It appeared^ that a former tenant of the 
premiaeB had done repair for twenty-five years^ at different times ; 
bat it was eontendea, for the defendant^ that there had been an 
encroadunent belonging to that tenants that the party making 
the encroachment was certainly liable to keep it in repair^ but 
thatj upon the removal of it^ which^ in the present instance^ had 
been done, if the person in possession of the adjoining premises 
reinstated the ditdi once> leaving it in perfect repair^ it would 
thea be soficient. This defence^ however, was considered un- 
availaUey by reason of the constant repairs done by the tenant 
above alluded to, and the defendant was found guilty (6). Mr. 
Justice Heathy who tried the case, said, that usage in questions of 
that aort was always to be attended to ; that if the tenant had 
oontentod himself with repairing the road once, and had then left 
it to the trustees of the road, or to the parishioners, to have after* "* 

wards repaired it, it would have had the appearance of an en- 
eroadunent; but that the tenant, by repairing the way, had 
shewn his sense of his own liability (c). 

We have seen (jd), that if the land be divided amongst several 
oeeupierSy each is liable for the repair of the whole of the road 
in respect of which the repairs are required to be done, and that 
a remedy for contribution lies over in favour of the person re« 
pairing. In addition to the above evidence, it must be proved 
aIso/£at the highway is in a state which requires amendment. 

Upon the defence of a person charged, as above, by reason of Defences 
his tenure, the rule again applies, that as his obligation is against against the 
common right, he may discharge himself under the general issue, indictment 
and may, accordingly, throw the burthen of repair upon the pa- J^jjj^^ 
fisky or even upon an individual, under the plea of not guilty (e). 
Hie defendant need not fix upon any others in certain who may 
be bound to the repairs called for, as in the case of a parish, or a 
district placed in Uie same situation as a parish, he need only 
shew that the charge ought to be laid upon some persons other 
than himself {f). 

(a) Moo. & MaHc. 66, Dewey v. White. 

(6) 5 Esp. 219, Rex V. Sldnaer. 

(e) Id. SSI. 

Id) Ante. Ch. VI. 

(e) 2 Wms. Saund. 169 (a), o. 10. 

(/) Comb. S96t Rex v. Ireton Inhabitants. See 4 B. & A. 75. 
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By reason Upon an indictment against a person raiione clausuras, it is in- 

of indosure. cumbent upon the prosecutor to shew an enclosure upon one or 
both sides of the highway (a), and also that the highway is out of 
repair. And as this liability to repair lasts no longer than the en- 
croachment continues^ it is a sufficient defence to shew that the 
way has been thrown open by a removal of the enclosure^ and 
that the road has been restored to its former condition^ for then 
the party is discharged from repairing the highway for the fix- 
ture (6). Although, if one be bound to repair by reason of his 
tenure, the act of his levelling an inclosure,' and thus throwing 
open the public road, will not Ster his obligation, for he will al- 
ways be responsible as before (c). 

Evidence Upon an indictment against a defendant for obstructing a 

upon indict- highway, after shewing the fact that the place in question is a 
'h«r*c!t*'^ public way, proof must be given of the particular obstruction as 
of highwa^ charged in the indictment, whether it be by setting up a gate; 
placing rubbish on the way, or any other offence of a like nature (<f). 
In answer to this, the defendant may shew that the obstruction 
has arisen from accident, and not from negligence or intention (e). 
Or he soay prove that the alleged obstruction has arisen from the 
exercise of a lawful right on his part, as the holding of a hxr', 
market, &c. Thus, where it appeared, by the statement of the 
prosecutor's counsel, in opening an indictment for obstruction; 
that the place in question had been used as a market, for the sale 
of clothes, &c, for about twenty-five years, but that the privily 
.80 claimed had been considered as an encroachment, and had not 
been acquiesced in. Lord Ellenborough interposed, observing, 
that after twenty years' acquiescence, it appearing to all the 
world that a fair or market had been held tnere, he could not 
hold a man to be criminal who came there under the belief that 
such a fair or market was legally instituted. If the &ir or mar- 
ket was not a legal one, the party might be proceeded against 
for usurping the franchise ; but the enjoyment for twenty years 
was, in his opinion, an answer to the criminal part of the charge, 
if the market had been used without interruption. An acquit* 
tal was directed {f). 

Evidence We come next to consider the evidence applicable to indict- 

upon indict- 

(o) Stark, on Ev. Pt. IV. p. 670. 

(6) Per Kelyng, C. J. 2 Saund. 160. Stark, on Ev. tU suprxi, 

(c) Id. 161. 

(d) See Archbold Crirn. PL p. 414. See also ante, Ch. IV. as to what shall 
be said to be an obstruction. 

(e) Stark, on Ev. Pt. IV. p. 672. 

If) 4 Esp. 109, Rex v. Smith. It was «aid in an old case that it was not suf- 
ficient to shew that a person indicted for obstructing the highway with posts and 
rails, continued the obstruction, or would not suffer it to be removed, but that 
evidence of her having set them up must be adduced. 1 Ventr. 183, Austin's 
case. 
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ments £ot not repairing bridges. And^ as in tbe case of a high- menu for 
way, it is necessary to shew that it is public, that it is within ^^^ ?on- 
th^ parish, and is the same with that mentioned in the indict- ^^ 
ment, and in a ruinous state ; so, in the case of a bridge, testi- 
mony must be advanced to the effect that it is a public bridge, 
that it is situate within the county, and that it is out of re- 
pair («)• If the bridge have been used constantly by the pub- 
lic, and be of public convenience, evidence to that effect will sus- 
tain the charge. And thus it was, that where a person 
liad erected a bridge, for his own benefit, forty-five years before 
an indictment was preferred a^inst the county where it was si- 
tuate, but the public made a continual use of it since the building, 
the county, and not the individual mentioned, were held liable 
to keep it up (b). From whence it follows, that proof need not 
be given, that the bridge is an ancient bridge. The bridge must 
also be shewn to be the same with that which is mentioned in 
the indictment, and of the same description. For where it was 
chaiged, that a bridge was a public carriage-bridge, and also for 
the king's subjects passing and repassing on foot, but it appeared 
in evidence, that it had been used by passengers on horseback 
and on foot, and not with carriages, it was held, that the defend- 
ants could not be convicted of any part of the charge (c). ^ 

The prosecutor having shewn the public user, the local situation. Defences. 
and the ruinous state of the structure, it becomes obligatory upon 
the county to make a defence to the charge, or submit to a verdict. 
If a plea of not guilty be put in, the same rule prevails as in the 
case of highways, namely, that you can give nothing in evidence 
except that the bridge is in repair {d), admitting, of course, the 
situation of it, and that it is a public bridge. For these three 
points, — the locality, the state of repair, and the general user of 
the bridge, may be controverted on the general issue (e). Evidence 
may also be admitted, upon not guilty pleaded, that repairs have 
been done by private individuals ; that is one medium of proof, 
although, if unsupported, it is of very little weight (y*). But 
that evidence is applicable to the question, whether the bridge 
be public or private, for if it be once admitted, that the bridge 
is public, a special plea is necessary, in order to cast the burthen 
of repairing it upon others. " In order to ascertain whether it be 
a public bridge, the mode of its construction, and the manner of 
its continuance, may be circumstances which, as they are con- 
nected with others, may have much or little weight." (g) And 



(a) See Stark, on Ev. Ft. IV. p. 312. As to what shall be said to be a puo- 
lie bridge, see ante, Ch. VIII. 

(b) 8 M. & S. 518, Rex v. Kent Inhabitants. 

(c) By Bayley, J. Hex v. Lancashire Inhabitants. Stark, on £v. Ft. IV. p. 
S16. 

(d) 1 Str. 181. 183. 

(0 Stark, on Ev. Ft IV. p. 315. 
(/) By Le Blanc, J. 8 M. & S. 206. 
(g) By Lord EUenborough. Id. 264. 
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thus, where, nnder a plea of not guilty, it was proposed to piwc, 
on the part of the defendants/ (the county,) that the feoffees (k 
pertain estates had repaired a bridge, and that one R., as their 
agent had the control of the key*, the learned judge re- 
jected the evidence, on the ground that repairs done by indivi- 
duals could not be evidence to shew the bridge not a public 
bridge, but the court made the rule absolute for a new trial. For 
they said, that in the extreme rigor of correctness, the proof should 
have been received, that upon the iummumjus, although not of 
much weight, it still was barely admissible, and that the defend- 
ants had a right to give every species of evidence to shew that the 
bridge in question was not a public bridge {a). 

Special Where the county have a special reason for being discharged, 

plets. they must plead specially. Care must be taken that the plea be 

adapted to the same kind of bridge mentioned in the indictment, 

as will be seen by the following case. 

An indictment charged the West Riding of Yorkshire with the 
non>repair of a public carriage bridge. To this it was pleaded, 
that certain townships had immemorially repaired the «ata bri^^, 
and upon this plea issue was joined. It turned oat, however, 
that this bridge had been a foot bridge until the year 1745, when 
it was enlarged to a horse-bridge by the townships, and to a 
carriage-bridge in 17^5 at their expense ; that the riding had 
never repaired it, and that there was another bridge which serred 
for the same road. It was insisted for the prosecution, that the 
evidence did not maintain the issue ; which was, that the town- 
ships had immemorially repaired a carriage bridge, i^ the carri^e 
bridge had evidently been erected within time of memory. Tne 
judge was of the same opinion, but a verdict was found for the 
defendants. Ho^^'ever, a new trial was granted upon application 
to the Court of King's Bench, on the ground, that the plea had 
admitted this bridge to be a public carriage bridge, and conse- 
quently that the county were bound to repair it (A). Upon the 
general principle, Buller, J. said, "where a party is bound to 
repair a foot-bridge, he shall not discharge himself by turning 
it into a horse or carriage-bridge, but still he shall only be bound 
to repair it as a foot-bridge ; that is, pro raid : but otherwise ihe 
county are bound to repair all bridges of public utility." (c) 
In a plea, therefore, by a county that a smaller district is liable, 
the immemorial custom for the inhabitants of that district to re- 
pair must be shewn, as upon indictments for the non-repair of 
highways (rf). 

• It was a pyblic bridge, but used only in limes of flood, so that the public had 
a limited right. 

(a) 2 IM. & S. 262, Rex v. Northamptonshire InhabitanU. 
{b) 2 East, 353, n. Rex v. West Riding of Yorkshire, 
(c) Id. 354., n. 
(rf) See SUrk, on Ev. Pt. IV. p. S16. 
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Se again> where a wooden bridge had been turned into a wider 
Widge of brickj the allegation of an immemorial repair by the 
pariah of the said bridge^ was considered to be at variance with 
the proofs and there was a verdict against the county upon that 
plea(a}. 

The alienation of part of land liable to repair a bridge will not Ratione 
have the effect of relieving the purchaser from the obligation^ be- '^«'*<^« 
cause the liability cannot be severed. And^ therefore^ where part 
€i the demesnes of a manor were aliened, it was holden, tliat an 
indicatment or an information would lie against any or all of the 
alienees ; and therefore the defendant was convicted (6). The 
judgment, however, was subsequently arrested for want of an 
•all^ation of some prescriptive liability to repair, or that the 
liability arose by reason of tenure (c). It was said upon the 
some occasion, that where a man is obliged to repair a bridge, his 
tenant for years being in possession will be obliged to do it ; 
and if he fail, he will be indictable for it {d). 

In an indictment against a county, they pleaded that Mr. M. 
was liaible ratione tenurce. It appeared that the bridge had always 
been repaired by the Cadogan ^mily, that Mr. M. purchased the 
whole of an estate belonging to that family and liable to the re- 
paue, except 100 acres; and that since the conveyance. Lord 
Cadogan had continued to repair the bridge. It was holden upon 
this, that as Lord C. still retained an ownership over part of the 
property, and h^ repaired since the alienation to Mr. M,, the 
inference would be, that he was still liable in respect of the 
portion remaining to him ; and a verdict was accordingly given 
i^gainst the county. A new trial was moved for; but the 
judges said, that the defendants had not maintained their plea (e)« 
There was no proof that Mr. M. and all those, &c., had imme- 
morially repaired, since it appeared that another person had re- 

C' ed. It would have been more correct to have pleaded, that 
and those whose estate he has with others, have repaired, 
instead of which the burthen is cast on him QMr. ilf .j] impartibly, 
without giving him the benefit of a contribution from Lord C.(/ ) 
Judgment, nevertheless, was ordered to be staid upon payment 
of the costs of the prosecution ; and Lord Ellenborough said, 
that if the public exigency required it, the county must repair 
without prejudice to their case, and, by Le Blanc, J.; might pro- 
ceed to indict the parties whom they contended to be liable (g). 

(a) 2 Campb. 455, Rex v. Surrey Inhabitants. 

(^) 2 Lord Raym. 792, Regina v. Bucknall. 

(c) Id. 804, S. C. 

(rf) Ibid. 

(e) 16 East, 223, Rex v. Oxfordshire Inhabitants. 

(/) Id. 224, by Lord Ellenborough. 

(g) Id. 226. 
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Corpora- The corporation of Stratford-npon-Avon were indicted ior the 

tion. non-repair of an ancient stone bridge over the riT«r Avon, and 

an immemorial custom to repair it was alleged. Another count; 
calling them a corporation by prescription, alleged on unmemonal 
usage to the same effect. There were two other counts, and the 
pica was not guilty. It was proved at the trial, that the oorpoim^ 
tion had always repaired at their own expense; and it was admitted 
that the bridge stood partly in the borough, and partly in the 
parish of Stratford. It was objected for the defendants, tiist as 
it appeared by the charter, that the inhabitants were ^rst inoor- 
porated in the reign of Ed. VI., the prescriptive liability, as 
alleged in all the counts, was disproved ; secondly, that the colli- 
gation to repair arose from a gift of lands, &c. made by tlie 
charter to the corporation, in truft to support and repair the 
bridge ; a breach of which obligation, however it might be re- 
mediable in equity, was not the subject of an indictment ; and 
thirdly, it was saia, that the corporation, if at all answerable, were 
so ratione tenuras. All these difficulties were refuted by the 
learned judge * : as to the first, he considered that it mignt be 
inferred from the charter, that there had been from time imme- 
morial a corporation under some denomination or other at 8trat- 
^d, by whom the bridge had been repaired. He disposed of the 
second and third objections by saying, that the lands might be a 
fund auxiliary to the support of the bridge, but not the creation 
of the obligation. The case then came before the Court of King^s 
Bench, who^ after a long argument, discharged a rule for a new 
trial, being of opinion, that the evidence of this being a corpora- 
tion by prescription preponderated, that there was nothing to 
shew that the corporation were chargeable ratione tenune; and 
that, notwithstanding words of creation of a new COTporation, 
there were other expressions in the charter, from whence it might 
be presumed, that an ancient and immemorial corporation existed 
in the borough independent of the guild (a). 

Where a private act of parliament empowered commissioners 
to cause actions to be brought for the recovery of paving rates, 
and ordained that, under the act, they might sue or be sued in 
the name of their clerk, it was holden, that no evidence was ne- 
cessary to shew that the clerk had the sanction of the commis- 
sioners to commence the action, for had he acted without their 
concurrence, the defendant might have staid the proceedings (6). 

Evidence to The evidence required to support pleas of rights of way comes 
support spe- jjg^t to be considered. With regsurd to a public right of this 
publUi^ffhts ^*^"''®» much of the testimony which should be adduced to prove 

^^y* m Mr. Baron Wood. 

(a) 14 East, 348, Rex v. Stratford-upon-Avon Mayor, Aldermen, and Bur- 
gesses. 

(h) 3 C. & P. 367, Truwljitt v. Dcpree. 
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sach «n easement in cases of indictment is available to sustain a 
plea of this sort. That the place is a public highway^ is the 
pHnoipml proof which the defendant must rely upon, for if the 
idointsiff .charge him with a trespass upon a particular place, it 
]» the > best defence to be prepared with evidence to shew, that 
tke ioevs in quo is public for all the king's subjects. 

- Evidence of a public footway is sufficient to uphold the daim 
of a public highway, and so it was holden in a case where the 
iemtfiff^ ad quern was laid to be a public highway (a). 

J ' • ■ 

'. It should be observed, that this public rights being a less interest 
ibBik the possession of the locus in quo, must be specially plead- 
ed, although the practice on the circuits formerly was in nivour 
•f admitting such testimony upon the general issue (6). And 
tluis, upon not guilty^ where the defendant offend to give 
flfddence of a highway. Holt, C. J., said^ that it was a spe- 
cial justification, and ought not to be allowed on the general 
issue (c). 

And the matter was again considered, some years afterwards, 
apon a case from Devonshire, where the question was fully de- 
bated by the judges, and a great majority of them were of 
opinion, that the highwav must be shewn by special pleading. 
It was said upon the motion for a new trial, the judge having 
refused to receive the evidence, that the admitting of such evi- 
dence must be a great surprise upon the plaintiff, who, having en- 
joyed the land as his freehold, has no reason to suppose it is a 
highway^ or that the defendant will insist upon it as such ((f). 
A matter of right, it was said upon another occasion, cannot be 
given in evidence, not even in mitigation of damages (e). 

To rebut this plea of a public right of way, the plaintiff 
should adduce proof of acts of ownership over the close where 
the trespass is alleged to have been committed, such as, that 
a bar has been always put up to denote, at least, a qualified right 
of passage, that gates have been always placed against the way, 
and kept locked to prevent the intrusion of strangers, that, as 
owner of the fee, he had demised to a tenant, who permitted the 
way to remain open, without his the plaintiff's knowledge, with 
many other media of proof, to negative the claim of public en- 
joyment. A verdict against- a former defendant claiming the 

(a) 8 East, 4, Allen v. Ormond. 

(6) 1 Salk. 287, pi. 24>» in the note. Duchess of Marlboiough v« Grey^ oHed 
there. 12 Vin. Ab. 80, pi. 96, at Sarum, per Price, B. 

(c) 1 Salk. 287, Watson v. Sparks. 

(d) 12 Vin. Ab. 78, pL 91, note, Selman v. Courtney. S. C. 7 Mod. 301. 
See Skin. 82 1, Anon. 

(«) 6 Mod. 153. 



383 



Evidence. 



QcHAVfX. 



Evidence in 
actions for 
disturbing 
rights of 
way. 



same right, is good to defeat a similar pretension upon another 
occasion, and when produced in evidence, is conclusive upon 
that subject. Thus, to negative the existence of a public food* 
way, the plaintiff's counsel tendered in evidence the record in 
another action brought by the same plaintiff in trespass, to whidi 
there was a similar plea of justification for a common iootwaj 
over the locus in quo, and another justification for a prescriptive 
easement to go upon the land to wash and shear sheep at saeitr- 
ing time, in right of a certain messuage, &c. These justifica- 
tions were traversed, and the issues found for the plaintifiP, thm 
negativing the right of way, and the other easement. This latter 
easement was not pleaded to the action in which the above re- 
cord was tendered. The counsel for the defendant objected to 
the admissibility of the record, as being res inter alios (wta, and 
this objection being overruled, proposed to shew that no evidence 
had been entered into during the rormer action in support of tlw 
right of footway, but only as to the easement of washing sheep, 
and that the finding upon the first justification against the de- 
fendant was indorsed by mistake on the postea. This latter 
Eroof was rejected by the learned judge, and his decision was 
olden by the court to have been correct ; for the defendants in 
both actions stood in the same relative situation, and the evidence 
tendered by the defendant went to impeach the authenticity ai 
the record as to the feet of such a finding, and therefore was not 
admissible (a). 

The evidence concerning private rights of way may be con-» 
sidered, first as it respects declarations for disturbance of those 
rights. In this case, proof that the plaintiff is possessed of some 
premises to which the easement appertains should be given, and 
of course his eiijoyment of the easement must be ' shewn. This 
may be effectually done by calling witnesses to state, as upon a 
proof of commonable rights, that there has been an uninter- 
rupted user for twenty years, from whence a legal presumption 
of a right to the thing claimed will arise (b). If a title be in- 
advertently set forth in the declaration, it must be proved, but 
as the title is not traversable, the pleading will not be vitiated 
on that account (c). 

Proof, however, must be given that the right is appurtenant 
to the land, as stated in the declaration, for it will be quite insuf- 
ficient to shew an appendancy to other lands {d). 

Next, it is incumbent on the plaintiff to shew that he has 
been interrupted in the enjoyment of his easement, and this can 

(a) 1 East, 355, Reed v. Jaclrson. 
(6) See Stark, on Ev. Pt IV. p. 387. 

(c) Ibid. 

(d) Ibid. See 4 Mod. 421. 
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be done by diaclosing the nature of the diBturbance. And 
lastly^ it is usiud to prove soiae damage^ although to the smallest 
anumnt (a), merely to satisfy the jurr that die plaintiff has 
been unable, in consequence of the defendant's conduct, to use 
his right in so ample and beneficial a manner as he has been ac* 
customed. 

Upon not guilty pleaded to alt action upon the case for a nui- 
sance in digging a hole in the way, whereby the plaintiff fell into 
the hole and hurt himself, the plaintiff shewed that one «7. S., his 
•errant, was driving his horse in the way, and because the de- 
fendant had made the hole, the plaintiff's horse had fallen in and 
was spoiled, and so rendered unfit fer service. Held no evidence 
to maintain the issue, for the way, and the hole dug, and aU the 
matter conducting to the issue should have been found (jb). In 
answer to this declaration, the defendant usually pleads not 

gttilty. 

In an action on the case, the plaintiff set out a title in his 
declaration, and said, that he and all those, &c., ha/1 a commcm 
in seven acres, and had one way leading through the seven acree^ 
and from thence, &c, setting out the termim. The defendant 
pleaded not guilty, but did not traverse the prescription, and it 
was held that it was sufficient for the plaintiff to prove a title to 
the way by and through the seven acres, because the plea of not 
guilty was a mere denial of the trespass and disturbance, al- 
though, had the prescription been traversed, all the way must 
have been proved (c). 

In an action on the case for disturbing a ferry, it is sufficient Evidence in 

fer the plaintiff to prove that he was in possession of the ferry actions on 

when the cause of action arose. He need not prove the pay- J^^ ^ ^^^ 

meat of any specified sum for passage money {d). And an user turbance of 

for thirty-five years is evidence whence the jury may presume ferries. 
that the ferry has had a legal origin (e). 

If a way in gross be disturbed, the fieed of grant should be In gross. 
brought into court, or if claimed by prescription, it should be 
established by the usual testimony of long usage. 

Bjectment cannot be maintained for a way in gross, because Ejectment. 
the sheriff cannot give possession of any thing to which the 
daim would apply. But if that remedy be used to recover land 
to which a way may be appendant, the easement or appurtenance 



(a) 2 East, 154. 

(6) Sty. 385. Verdict quashed, and a new venire awarded, by Roll, C. J. 

(c) Hutt. 39, Clerk v. Wood. 

(d) 6 B. & C. 703, Peter v. Kendal. 

(e) 2 Y. & J. 285, IVotter v. Harris. A vanaUon in the toll of a ferry will 
not aJDTect the franchise, althouj^h the ferryman will be liaMe for extortion, S. C* 
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will follow the premises to which it is claimed^ and^ at all events, 
after verdict, the way will be intended to be appurtenant. And 
we have seen, that ejectment lies for the recovery of parcel of the 
highway by the owner of the soil, since the sheriff may give pos- 
session of the road, subject nevertheless to the easement (a). 

It seems to be good evidence for one claiming the soil of a 
way, that he has been accustomed to cut down the trees, or 
cleanse the way (6). 

Where a person pleads a right of way by prescription, he must 
set out his title, and, consequently, must prove it as laid. - Testi- 
mony must, therefore, be brought forward to substantiate the 
immemorial usage which the plea alleges. 

And here we must advert to a difficulty which has arisen as 
to the reception of hearsay evidence in support of a claim of this 
nature. This question, indeed, upon which differences of 
opinion have occasionally prevailed amongst learned judges, em-» 
braces the evidence of prescriptive rights generally, which are 
• strictly private, there being no doubt of the propriety of admit- 
ting reputation as evidence of public rights. The weight of 
opinion seems indeed to preponderate against the introduction of 
such proof, but it is a point upon which much probably will be 
said before the question is finally set at rest. We are not, how- 
ever, without some authority in^favour of the evidence above 
alluded to. Thus, it is laid down in a book of great credit, that 
in questions of prescription it is allowable to give hearsay evi- 
dence in order to prove a general reputation ; and that, where 
the issue was of a right to a way over the plaintiff's close, the 
defendants were admitted to give evidence of a conversation be- 
tween persons not interested, then dead, wherein the right to 
the way was agreed (c). There does not appear to be any deci- 
sion to the contrary of this on the subject of rights of way, but 
there are several determinations and declarations concerning 
other prescriptive rights, some in favour of, some against the 
evidence (d). And it seems, that the practice of the Western 
and Northern Circuits has been to receive the evidence, while 
that of the Oxford has uniformly rejected it (e). 

Lord Kenyon expressed himself very forcibly upon one occa- 
sion. '^ Evidence of reputation upon general rights is receiv- 
able, because all mankind being interested therein, it is natural 
to suppose that they may be conversant with the subjects, and 
that they should discourse together about them, having all the 

(a) See ante, Ch. I. 
(6) 2 Leon. 148. 

(c) Bull. N. P. 295, Skinner v. Lord Bellaniont, cited there. 

(d) See Stark, on Ev. Ft IV. p. 1208, and Phil, on Ev. Vol. I. p. 264.. All 
the authorities are collected in these books on Evidence. 

(e) U East, 329, 330. 
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same means of information. But how can this apply to private 
tiljes^ either with regard to particular customs or private pre- 
scriptions ? How is it possible for strangers to know any thing 
of what concerns only these private titles ? " (a) '' In such cases^" 
says Mr. Phillips, ^^ common reputation appears to give no 
satisfactory information, and to be inapplicable to the point in 
issue." (6) 

In a case, where hearsay evidence tending to abridge a right 
of common in respect of the season for enjoying it was held ad- 
missible by the Court of King's Bench, after observing that mo- 
duses, and boundaries of parishes might be proved by traditional 
testimony, as affecting a large number of occupiers within a dis- 
trict, and so partaking of the nature of public rights, Mr. Justice 
Dampier said, that there might be particular cases where it would 
be difficult to press the distinction, as in the instance of a mere 
private right of way over a particular field; perhaps it might not 
apply tihere, added the learned judge (c). However, under either 
view of the case, a foundation for the admission of such evidence 
must be laid, by first proving an exercise of the right, which lets 
in reputation {d), and in no case ought evidence of reputation to 
be received, except a foundation be first laid by other evidence 
of the right .(e)*. 

A claim of a right of way in respect of an estate for the de- Messuage, 
fendant, and all those,^c. his and their tenants, farmers, and 
occupiers of that estate, was held to be sustained by evidence, 
that the defendant was seised of an ancient messuage in the parish, 
although the messuage was in the occupation of a tenant, and the 
defendant occupied a newly built house in the parish at the time 
of the alleged trespass. The plaintiff's replication had denied the 
right as claimed, and that was the issue at the trial {f). 



(a) IS East, 829. 

(b) PhiL on Ev., ^ 
(e) 1 M. & S. 691. See 12 Vin. Ab. 118, pL 9. 



on Ev., VoL I. p. 264. 



(d) Id. 690, by Dampier, J. 

(tf) 14 East, 330, by fiuUer, J. 

* Unless strongly corroborated, this kind of testimony is by no means to be 
confided in, even if it should, hereaflter; be deemed proper to admit it generally. 
But the argument against the admission, that the common belief of the existence 
of a right amongst inhabitants and neighbours is of no avaul, seems hardly enti* 
tied to so much weight as to exclude this kind of evidence by virtue of its own 
loroe. For as in the case of a highway, the evidence of reputation is fortified by 
tbe continued user, so also would the traditional testimony be strengthened 1^ 
evidence of a long exercise of the right. On the one hand, there is necessarily a 
greater power of evidence because of the unceasing and general traffic which takes 
place on a highway ; but on the other hand, the author cannot bdp suggesting, 
that the residents in every neighbourhood are so much interested in comparing 
and investigating the rights which appertain to each other, that, like members of 
the same society, th^ are equally well acquainted traditionally with eveiy visible 
enjoyment of rights within their districts, and are especially cognizant of easements so 
openly used as are rights of way, which cannot be exercised privately and in a comer. 

(/) 16East,843, Stottv. Stott, 
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Termini, Tb€( termini of the w^f claimed must be proved as laid. And 

thus it was said of old by Chief Justice Richardson that you must 
prove the way> from whence it is^ whither it goes^ and over what 
land (a). 

Too much care cannot be adopted^ in reconciling the proof 
with the claim disclosed in the pleadings. Thus in a case 
already mentioned^ the right demanded was a way from such a 
place to the village of Allesley, and so from thence back again^ 
Ac Between the place from whence the way was said to arise^ 
however, and the village mentioned, there was a close lying in 
the direct line, which had been conveyed in fee to a stranger 
without any reservation of the right of way, and thus the ease- 
ment, as prescribed for, stopped short at that intermediate dose. 
The court said, that tiiis might be a good prescription to go 
towards AUesIey, but certainly not to the village, ana the verdict 
was accordingly entered against the right of way (6). However, 
in another case, where an intervening close was in the possession 
of the party who claimed the privil^e, the court said^ ne should 
nevertheless recover, for he had in that case a dear right to go 
from one end of the line of way to the other ; whereas, in the 
first case, another person possessed the dose adversdy to the 
right of the claimant (c). 

It is no ground for setting aside a prescription, that a laiger 
right is proved than that pleaded. Thus, the defendant proyed 
a prescription to use a way over the locus in quo for certain inhabit- 
ants of Water Eaton and other towns to go toLeighton and Wobum. 
But the prescription as pleaded was for the inhabitants of Water 
Eaton onh/. And by Frobyn, J. ^' the proving more does not 
vitiate the prescription." Verdict for defendant {d). 

Evidence of a way for all manner of carriages will not neces- 
sarily support the claim of such a right for all manner of cattle. 
But it is a question for the jury to say whether a right of way 
for cattle is to be presumed from the usage proved of a cart-way, 
&C. Such a right may be inferred by a jury, but it is only evi- 
dence, and they are to compare the reasons which they have for 
forming an opinion on either side. The usage affords evidence 
of the right commensurate only with the user*. As, for instance, 
there may be good proof of a right to drive pigs along a certain 
way, but the user of the way for pigs is no proof of a right of 
way for o3(en (e). Mr. Justice Chambre dilffiered from the rest 

V 

(a) Litt. Rep. 295. 

lb) 1 E^t, 377, Wright v. Rattray. 

{c) Id. S81« Jackson v. Shillito, cited there. ' 

(d) Selw. N. P. 7th ed. p. 1344, Fountaia v. Cook. See id. 428, 1 Brownl. 
177. Carth. 219. 

* Mr. Justice Chambre diiiented from the position in the case quoted below. 

(e) 1 Taunt. 279, Ballard v. Dyson. 
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of tlie court upon this occasion ; he said^ that as a right of waj 
for carriages^ and also for driving hogs had been made out in 
proof, a primd facie case in favour of a right for all manner of 
cattle had been shewn^ and that the burthen of proving a re- 
striction of the general easement ought to lie upon the grantor. 
The learned judge added^ that, for one case where the evidence 
of restriction would be lost in consequence of a decision to that 
effect^ a thousand cases would happen where a restriction would 
be created which did not exist in the original grant (a). 

Agaiuj evidence of a right to carry corn and manure over the 
locus in quo was held not to give a general and unlimited right. 
The question arose in an action of trespass^ and it appeared^ 
that the land in dispute was a head-land between a close belong- 
ing to the plaintiff and some land of the defendant^ that this 
latter had a quarry in his field, from which he was in the habit 
of carting lime daily over the locus in quo. The defendant 
urgedj that from the right of using the road for agricultural 
purposes, a right to use it for all purposes might be inferred. 
" Tnis**, said Mr. Baron Wood, ** is not the law." There being, 
however, some slight evidence of a general user, the learned 
judge left the matter to the jury, who found for the plaintiff, 
thereby deciding against the unlimited right (6). It follows, 
£rom a review of the foregoing cases, that evidence of user is 
necessary to sustain the prescriptive claim. In trespass, the de- 
fendant justified in respect of a right of way, and for the pur- 
pose of explaining an ambiguity in the award of commissioners 
under an inclosure act, he lEmiewed, that the occupier of his tene- 
ment had enjoyed the road in question for nearly fifty years sub- 
sequent to the making of the award, and that one of the 
commissioners, who was a party to the award, had occupied the 
plaintiff's dose soon after the award, and had left a space of 
ground along which the defendant passed, unploughed, for the 
purpose of being used as a road. This evidence having been 
received, and a verdict found for the defendant, a new trial was 
moved for on the ground that parol evidence of the act of the 
commissioner could not be received to contradict his award. But 
the court refused the rule, observing, that the language of the 
award being ambiguous, it was competent to go into evidence of 
the enjoyment, in order to see what was the meaning of those 
who worded it (c). 

As the plea of right of way by a copyholder usually sets out. Evidence of 
that there has been an ancient and laudable custom from time ^^^^^ of way 
immemorial for every customary tenant of the defendant's cus- l°^» j^°^" 
tomary^ tenement to have the right claimed, evidence must be 

(a) 1 Taunt. 887. 

(6) Holt, N. P. Cases, 455, Jackson v. Stacey. 

(c) 5 Taunt. 762, Wadky v. Bayliss. 
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given of the existence of the custom. The copyholder's tkii^ 
must then be shewn, together with his -user of the privilege, r ? 

.' ' ' 
Evidence of So where a custom to have a towing-path along the banks of a 
custom. tiver is asserted, the usual evidence in support of an old usage 

should be adduced, such as the testimony of aged witnessen!, . 

deeds of antiquity, &c. 

Evidence of Where a tenant contends for a private right of way, his pos* 
way for a sessory right must be shewn, such as his lease for years, or de- 
tenant. jsi\si^ troitn. year to year ; proof of his entry upon the land> and of 

the privilege, together with the exercise of it, must then be 

tendered. 

Evidence to If it be intended to claim a way by grant, it is scarcely ne- 
sustain a cessary to observe, that the deed which gives the title must be 
riglit of way produced in evidence. This is, of course, the best and most aur 
by grant. thentic proof of the casement demanded by the pleading. If 
the deed be lost, and there have been an uninterrupted user of 
the way for a considerable period of time, still, by proving the 
user to the extent mentioned, the jury may be warranted in pre- 
suming a grant originally made, but which, as stated in the plea, . 
may have been destroyed by time or accident. Thus, in a case, 
where a right of way by deed, which deed was said to have been 
lost by time or accident, was disputed in an action of trespass, it 
appeared, that all ways over certain commons, wastes and mes- 
suages, had been extinguished by virtue of an indosuie act ; 
that commissioners were to set out new ways, both public and 
private, and that by their award, an occupation way was assisned 
to John W. by mistake for Joseph fV, (the person under \^om 
the defendant claimed). The road, consequently, could not be 
legally enjoyed by virtue of the award. But it also turned out, 
that the occupiers of the defendant's close had always used the 
occupation-way over the locus in quo for upM'ards of twenty 
years, and that they had not used the way set out under tlie 
award for the defendant's estate. Further, it was proved, that 
with the exception of a year or two (where there happened to be 
an union of the plaintiff's with the defendant's dose,) there was 
an adverse user over the plaintiff's close. Fourteen years since 
a ditch was cut between the two closes, and at that time a piece 
was left uncut for the defendant's tenant to pass over into the 
plaintiff's moss-dale, and when the latter was ploughed, room 
enough was left for a road to communicate with the defendant's 
close, and when some turf was set in the way, it was twice re- 
moved by the defendant's servants. No leave was at any time 
asked by the defendant's people, according to the evidence, nor 
was any interruption manifested till about two years before the 
action. It was relied on for the defendant, that after this unmo- 
lested usage for more than twenty years, the jury would be jus- 
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iM ed In premuning a gnmt. The learned judge presented to 
theiA tiie ditdnetion between the enjoyment of a way by leave 
or favour, and under a claim or assertion of rights and said^ that 
tf tKey thought the defendant had used the way by licence^ they 
miut find for the plaintiff; but that, on the contrary, if they 
MOsMered tiiat there had been an adverse user for upwards of 
twenty years, they should find for the defendant. There was a 
verdict rar the defendant, which the Court of Kine's Bench re- 
fined to disturb, holding, that such a length of enjoyment was 
strong evidence of a right (a). In a case of a siinilar descrip* 
tion, where, however, ^e result was different, the same doctrine 
was Ifldd down and subsequently recogiized : it was an action of 
trespass. The premises of the plaintiff and defendant adjoined to 
each other. There had been an unity of possession, but the pre- 
ndaea were afterwards severed, though the right of way was not 
rieeerved. There was conflicting testimony as to the undisputed 
use of the way, but it clearly appeared, that the right haabeea 
oanstnrtly contested. Gaselee, J. told the jury, that, if 

ri the issue fwhich was a denial of the grant J they thought 
defendant nad exercised the right of way uninterruptedly 
ftr moie than twenty years, by virtue of a deed, and that that 
deed had been lost, they would find a verdict for the defendant ; 
if they thought there had been no way granted by deed, they 
wirald find fbr the plaintiff. The jury said, they could not find 
any deed, and found for the plaintiff. This oirection of the 
learned judge was held to be correct by the Court of Common 
Pleas (6). And by Park, J. ^^ Notmng but uninterrupted 
naajge can raise a presumption of a grant ; here the usage was 
slwiBfyB interrupted" (c). 

SMdence that the defendant had a way over dose A. for the 
occupation of his close B. would not, it seems, be sufficient to 
snstain a similar right over close A. for the enjo3rment of a newly 
parehased cioae, C. (<0* ^^ ^® termini being required to be ac- 
ouiBtdj stated in the pleading, must be as accurately proved. 
Bait where tibe evidence was, that the defendant had a oarn, and 
had puidiaaed a way over the plaintiff's land to that bam, and 
afterwnds had bought other lands lying contiguous thereto on 
titis one side, and to a haven on the other side, and had caxried 
eaftkges tiuEt way to the barn, and through it over his neivly 
pWchMed had to the haven. Lord Chief fi^ron Hale said, '^ If I 
paorehase a general way to such a place, I may go firom thence on 
ay own ground whicn way I please, thoi^h I purchase the 
gnmnd after the way purchased." (e) 

fa) 8 EMt, £94, Campbell v. Wilson. See ante, p. 19. 
[b) 8 Bing. 115, Livett ▼. Wilson. Ante^ p. 19. 
re) Id. 118. 

[d) See I Lutw. Ill, Laugfataa v. Wajrd. SUrk. on Ev. Ft IV. p. 1678. 
[0 IS Vin. Ab. 858, Heynsworih ▼• Bird, Norfolk Summer Aamzet, 1665. 

u 
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Although this last case may seem, at first siglit, to daah ]njth^ 
the other quoted from Lutwyche, and, indeed, with the geaefa) 
law on the subject, which forbids ia man to use a way othei^wlsiA 
than according to his grant, yet it cannot escape observation, ibf^ 
Lord Hale considered the above as & general way, which not being 
subject, therefore, to the occupation of any particular doee, might 
be used freely, and for all purposes. We nave seen, that, warn 
a man has a special right of way granted to him, he need not re- 
sort to a general right, which may be contested, but may rest 
upon his original title (a). 

In an action on the case for not completing a title, it became- 
necessary for the plaintiff fo prove a right of waw He prodoeed 
deeds by which the right had been granted, and pointed oat tlie 
clauses which gave it. It was objected, that the deeds should bj9' 
made evidence by producing the subscribing witnesses, but JjOfod 
Kenyon held such proof to be unnecessary. The learned C9im£ 
Justice said, that where the question was respecting a title^ he 
would never allow, that the party should be called upon to prow 
the execution of all the deeds, deducing a long title, more espo? 
dally in a case where there had been a possession. The deeds 
were therefore admitted without proof of the execution (6). 

Evidence to The claim of a way by a non-existing grant is very nearlyval-* 
sustain a ]i^^ ^ ^"^q mode of establishing the right to such an easement .of 
riffht of way ^^^^^^*ty' This latter owes its existence npon most occadonsy'if 
from ne- ^^^ entirely, to a grant, either express or presumed by impUcatioa 
cessity. of law. For the ancient idea, that a man, who found himsetf'ig 

Eossession of a close to which there was no access except over the 
md of his neighbour, might, therefore, go over the strange land 
in order to reach his own, as of right, is not now recdved with 
any indulgence. 

The testimony applicable to a way of necessity must, of course 
depend upon the peculiar circumstances of each claim. For ear 
ample, if a party having several closes, sell all, except one, whidh 
lies- in the middle of the rest, as the law, in^this instance, re« 
serves a way for him, he must shew the grounds upon which he 
claims the privilege. So, if one buy land, to which he cannot at- 
tain except oy passing over the vendor's land, he must adduce the 
fects in evidence, for together with the purchase, he takes, by 
operation of law, an easement necessary to the enjoyment of his 
interest. So, if there be a right to take tithes, or wreck, or any 
other profit permitted by the law, it must be sustained in evi- 
dence by shewing, a title to the property in respect of which the 
way ought to be had, and then the law will interfere to protect 

(a) 6 East, 4, Allen v. Ormond. 
{b) \ Esp. 185, Thompson v. Miles. 
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the party in the due exercise of his right. This subject of ways 
of neeeasity has been already discussed at some length in the se- 
cond and fifth chapters^ to which the reader is referred for further 
information. 

With re^rd to the evidence necessary to disprove these claims Evidence ii 
of Tights of way, as it is very usual to deny their existence, so it answer to 
becomes incumbent on those who resist the easement to maintain ^^^^f 
the native which is tendered in issue. As soon, therefore, as ^^ 
the proof in support of the right haa been gone through, the otJier 
side must bring forward witnesses or documents to shew, that 
there Is no foundation for the privil^e demanded. For ex- 
ataa{^, it may be established, that the user of the way in dispute 
has arisen by virtue of a revocable license, and that the license 
has been revoked ; that the person enjoying the way has acknow*- 
ledlged an user by sufferance only ; that in a contest concerning 
^he same right, a verdict has passed against the claimant, said, 
in this case, the record, or a copy of it, must be produced. So 
ittain^ where the right has been traversed, it may be shewn, that 
the way has been stopped by an order of justices ; upon such an 
oeeasion, it will be indispensable, that the order relied on should 
correspond with the form prescribed by the act of parliament (a). 
And urns, extinguishment of the way by any legal operation, as 
by unity of possession, will afford a sufficient answer. 

In the event of a claim of a way from necessity, proof that 
diere is another way will, in genexal, defeat the presumption 
which the law raises, and, according to a late decision (b), proof 
that the necessity, which occasion^ the user of the way, has 
ceased, will be tantamount to an extinguishment. 

There are, unquestionably, many other media of evidence ca« 
paUe of rebutting a claim of the land above alluded to, different 
prod6 being required to meet exigencies, which vary somewhat 
almost in every case. 

(a) 1 East, 64^ Davisoii v. OilL 
* ^ lb) Hohnes v. Goring, % Bing. 76. 
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CHAPTER XL 

Of the Trial, Judgment, Costs, 4*c. 

The venire, up<m an indictment against a parish, for the noor 
repair of a road, ma j be awarded to the sheriff of the same dmn- 
tjr where the way lies, though, clearly, the jury must not come 
from the parish mdicted. 

In the case of an indictment for not repairing a iHridge, .it has 
been said, that one of the county is a good witness, thoi^^. not 
a good juror (a) ; and, indeed, tnis is one of the occasiozis upo9 
which tike venire should not be laid within the county wherQ IJk 
offence complained of has occurred, as an impartial trial, cannot 
be had in the county where the bridge lies. Thus, in a o^uestxan 
between the citizens of Norwich and the county of Norfolk^ a$ to 
the repair of certain bridges, the trial took place in Suffolk^ aq(| 
it was objected, for the defendants, that there had been a rtaip 
trial, because. Uie defendants could give nothing in evideiioe,^ut 
that the bridges were in repair. But three judges* held> tha^ '" 
trial ha>d properly taken place in Suffolk, for uie question ' 
naturally arise, whether the bridges were in Norfolk or Noi 
and the result of that Would be, that one or the other must re- 
pair, and they said that all the points were put in issue by the 
plea of not giulty. The other judge t thought, that parcel or 
not parcel could not be given in evidence upon not guilty ; but 
there being :tbree to one, judgment was given for the crown (by. 

So, again, upon an information against the County of Wilts, 
for the non-repair of Laycock bridge^ the court said, that the at- 
torney-general might take a venire facias to any adjacent county, 
that It might be de corpore of the whole, or de vicineto of some 
particular place therein next adjoining, and that the venire should 
come from thence for the necessity of an indifferent trial (c). 
The venire was moved for to the county of B€»rks(J). The 

(o) 6 Mod. S07. 

♦ Pratt, C. J., Powys and Eyre, Js. 

f Fortescue Aland, J. 

(b) 1 Str. 177, 181, Ilex v. Norwich Inhabitants. S. C. recognized by Lord 
Mansfield, 2 Burr. 859. 

(c) S Salk. 881, the Queen v. Wilts Inhabitants. S. C 6 Mod. 307. 

(d) S. C. as above. 6 Mod. 191. S. C. Holt's cases, 339. S, P. 12 Mod. 
603, Anon. See 1 Ventr. 61. 
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same course would be pursued if a whole county were interested 
in the result of an information for not repairing a highway (a). 

In an issue, however, to try a right of way, merely private. Trial of 
the venire is local (6). "&*»* o^ way. 

We proceed to the consideration of new trials. The general New trials 
rule is, that where a defendant has been acquitted in a case of o»*"^ct- 
misdemeanour, no new trial can be granted. The course is 
different where the party has been convicted, for Lord Kenyon 
iias declared, that there is no authority to shew, that the guilt 
or innocence of a person so circumstanced cannot be again in- 
quired into(c). The rule of not disturbing a verdict of ac« 
quittal for a misdemeanour, has been held to extend to indict- 
ments for not repairing highways. A new trial was moved for, 
on the ground that the verdict was against evidence. But Lord 
EUenborough told the counsel, that unless he could point out 
some distinction between the case of a nuisance and other cri- 
minal cases, the general rule was not to grant a new trial after 
verdict for the defendant upon the merits. To be sure, it is in 
the nature of a remedy for a civil right, but being in form a 
eriminal proceeding, the defendant can be punished criminally {d). 
The point, however, had been previously decided in a case, where, 
after an acquittal of a parish for non-repair, a new trial was 
moved for on the ground of misdirection, or overruling evidence 
at the trial, by reason whereof the parish were acquitted. But 
the court observed, that it was a cripainal case, and that new 
trials were never allowed where a defendant was acquitted (e). 

It should be observed here> that the new trial just mentioned as 
liaving be^i moved for, was on the ground of misdirection. Mr. 
Justice Dampier, in Bex v. Mann, expressed a slight opinion^ 
that a new trial would be granted if the judge were to misdirect 
iJie jury. ^^ In penal actions," said that learned judge, " wheife 
the vei^dict is for the defendant, the court, J believe, do not grant 
a new trial, except for the misdirection of the judge.'* (J^) 
However, independently of the authority cited above to the * 
• contrary, there is also a dictum of L(»ra EUenborough. It 
was suggested by counsel, that in a criminal case, a ne^ trial 

(a) 12 Mod. 508, Anon. 

(6) See Cro. Bl. 998, Lord Sands v. Finder. Hob. 190, in Gogle*s case. Bot 
those cases were before the jury were summoned from the body of the county ac- 
cording to the present practice. 

(c) 6 Term Rep. 638. 

\d) 4 M. & S. 337, Rex v. Mann. Lord EUenborough referred to Rex v. 
Reynell, 6 East, 315. An indictment for the non-repair of. a churchyard fence. 
S. P. 1 Stark. 517, n. at Appleby, cor. Wood, B. S. C sembl. Rex. v. Burbon 
Inhabitants. 5 M. & S. 892, S.C. See post. 1 B. & A. 63, Rex t. Wands- 
worth Inhabitants, Id. 67, (a) Rex v. Chigwell Inhabitants. 

(c) 1 Wils. 298, Rex v. Silverton parish, 

(/) 4 M. & S. 338. 
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miglit be granted in case of misdirecticui. But by Lord EQeEr 
boronigh : *' I do not know any sucb distinction as that wKkii 
has been suggested." (a) But again^ on the other hand> Lord 
Chief Justice Abbott^ upon refusing a motion for a new tnal^ 
where the defendant had been acquitted for perjury^ observed, 
that *' no new trial can be granted after a defendant has been 
acquitted, unless on the ground of a misdirection of the 
judge." (6) 

There is, therefore, the decision in the case of the Kmg 
against Silverton, together with the opinion of Lord EUenbo- 
rough against a new trial by reason of misdirection, and the^ 
are the opinions of Lord Tenterden and Mr. Justice Dampierm 
feivour of such a reconsideration. 

Nevertheless, there is one other circumstance which has 
pressed rery much upon the court during applications of this na- 
ture, namely, an anxiety that the right should not be compro- 
mised or lx>und by a verdict which might be wrong. Whm 
a motion for a new trial was refused after the acquittal of a pa« 
rish, the court said, that the rule might possibly be relaxed in 
some cases where such rights would otherwise be compromised, 
but that in the case before them ^non-repair of a highway^ there 
was no such necessity, for a new indictment might be found (c)* 
And by Lord EUenborough : " Inasmuch as the right will not 
be bound on the plea of not guilty, we do not think it would be 
proper to break into the general rule on the suggestion that tire 
prosecution was merely intended to determine a civil right " (d). 

Such special circumstances, however, have occurred on other 
occasions^ as that if a verdict had been entered for the defend- 
ant, the right would have been bound without a fiur inquiry 
into the merits of the case ; and the court resolved, consequently, 
upon an expedient to stay the judgment until the result of 
another prosecution could be ascertained, and thereby adhering 
to the rule of refusing a new trial. The county of Middlesex 
were indicted for not repairing Kingston Bridge. The defend- 
ants pleaded, that the oailiff and freemen of Kingston w&e 
bound by immemorial custom to take upon themselves that bur- 
then. The corporation of Kingston were also indicted for the 
non-repair of tne same bridge; and both cases standing for 
trial at the same time*, the indictment against the corporation, 
the first in order, was first proceeded with. Evidence was 



(a) 1 Stark. 516. 
(6) 1 Chit. Rep. 364. 

(c) 1 Stark. 617, n. (a) at Appleby, cor. Wood, B. Scmb, S. C. 5 M. & S, 
892, Rex v. Burbon Inhabitants. 

(d) 6 M. & S. 892. 

♦ Sittings after Trinity Term, 63 G. 8. 
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^v^ that the corporation were liable^ but as the indictment 
d)drj|;ed an tmmemoria/ obligation upon the bailiils and freemeOy 
^hereas the baili^ turned out to be officers of comparativelf 
xnociern creation^ it became necessary to abandon that indictment^ 
and the defendants were acquitted. The indictment against the 
.county then followed^ and as their plea had also alleged an im- 
memorial liability on the part of the bailiffs and freemen^ it yras 
found impossible to support it^ and the county were compelled 
.to submit to a verdict of guilty. Had judgment been entered 
upon this verdict^ it would^ of itself^^ have been conclusive evi- 
dence against the county ; and therefore the court made a rule 
absolute for suspending the entry of judgment until another in- 
4ictment (which had been in the interim preferred and found) 
against the corporation could be tried. The corporation were 
found guilty upon the second indictment (a), 

A^n, the parish of Wandsworth were indicted for the non- 
repair of a highway. The defence was^ that the road in ques- 
tion was private^ and not public. The evidence in support of the 
prosecution shewed^ that a brick arch had been turned over a 
slough at the expense of the parishioners; tfiat another parish- 
ioner had compounded for eleven years successively for statute 
duty^ by repairing a part of the road^ and that the parishioners 
had constantly conveyed gravel from pits on Wandsworth Com- 
mon over the way for the repair of other roads in the parish ; and 
' other proo& appealred in favour of a general user of this place as 
a highway. The defendants called no witnesses^ but the jury 
found a verdict for them. Upon this an application was made 
to the court for a new trials which was refused ; but a rule for 
staying the entry of the judgment was allowed (6). Lord Ellen- 
. borough said^ that inasmuch as there was strong evidence of the 
user of the place in question as a highway^ it would be injustice 
to the parties to refuse the indulgence conceded ; and his Lord- 
ship observed^ that if repairs be done by a parishioner under an 
agreement with the pari^^ in consideration of his being excused 
the statute duty^ that is virtually a repair by the parish (c). The 
. court also took notice^ that if tne verdict were maintained^ it 
would be irresistible evidence against the prosecutor upon a sub- 
sequent trial ; but they imposed a term that the parishioners of 
Wandsworth (whose testimony could not be received according 
. to the general rules of evidence) should be examined at the next 
trial (d). Where a county were found guilty upon^ an indict- 
ment for not amending a bridge, in consequence of their having 
been unable to bring forward their case under the form of the 
plea which they had put upon the record, the court directed a 

(a) 1 B. & A. 64, note (d) Rex v. Middlesex Inhabitants. 
(6) Id. 63, Rex v. Wandsworth Inhabitants. S. C. 2 Chit. 282. 
(c) Id. 66. 
(rf) Ibid. 
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rale to be drawn ap for staying the judgment^ xipeA {Maymimft v( 
the oofits of the prosecution. Lord Elknborough said^ tiuufc if 
the public exigency required it, the county must repair withoitt 
prejudice to their case ; and Mr. Justice Le Blanc added; thai 
the county might proceed to indict the parties whom they coil* 
tended to be lutble (a). 

Again^ the county of Southampton was indicted for not te» 
pairing a bridge. Tlie plea was^ that the Marquis of Bucking- 
nam ought to repair. After a verdict for the crown^ it #fis 
moved to have a new trial, or to stay the judgment until tlie 
event of a trial with the Marquis ; and the court permitted a 
suspension of the judgment, not generally^ but only until they 
^ould make further order. Lord Ellenborou^ in this taab 
observed upon the frequency of these applications since the in- 
dulgence granted in Kex v. Oxfordshire^ and said, that the 
court did not like to increase the number of such applications. 
He subsequently yielded to the reason assigned by counsel^ that 
the verdict woula be binding on the county for ever; bat tiaid 
that all reasonable speed should be used to try the question^ or 
otherwise that judgment would be entered up on the verdict (6). 

Where the merits of a cause have been fully tried> the court will 
not grant a new trial. The defendant mistook the terminus a 
quo, as laid in his presmption, it appearing that his way daimed 
fed from a private way instead of a common highway as he had 
alleged, but he obtained a verdict ; and the merits mving been 
fully gone into^ the court refused a new trial (c). 

It was excepted in an old case, where a parish had been ooii- 
victed for not repairing a highway, that the judgment was pre- 
posterous, being that such a sum extrahatur et levetur to repair 
the said way, instead of levetur et extrahatur, and the judgment 
was reversed for this error. The court put the comparison be« 
tween it and the case of debt on bond ror 10/., saying, that if 
judgment in that last case were, " ideo consideratum est, qv6d 
haheat executionem de prced. lOs., et recuperet, it would be 
error." (rf) 



\ 



The subject of fines has already been much discussed in tiie 
chapter which treats of repair (e). It should be observed^ how- 
ever, that the fine imposed upon a conviction by a criminal 

(a) 16 East, 223, Hex v. Oxfordshire Inhabitants. 

(b) 2 Chit. Rep. 215, Rex v. Southampton Inhabitants. 

(c) 3 Wils. 272, Sampson v. Appleyard. And if the damages do not exceed 
6/. the court will not grant a new trial, although the verdict be against evidence. 
It jras so held upon a question of a right of way* 1 Taunt. 495, Roberts v. 
Karr. 

(rf) 12 Mod. 409, Rex v. Ragley Parish, 
(e) Ch. VI. 



k 



mKkF* «i«3 Conviction* 29^ 

iniartnti^Mia ftr tbe non-repBir of a Highway cannot be expended 
HpoB the repair' of the way^ whereas if the proceedings be by in^ 
dktaient^ it should always be appropriated towards such repair. 
And thereftre it is^ that the courts are reluctant to give leave to 
file an inforsiation for the o^nce of non-repair^ nnbss it be one 
of great enormity {a). Although^ where the way was proved to be 
very fbundrous^ and the grand jury had refused to find a bill of 
indiotment^ the court permitted that measure to be taken {b) *. 

. - When the court are about to impose a fine^ a certificate by Certificate 
jsitioes of the peace> that a road is in good repair is a l^al in- of repair 
jatmmettt^ and admissible in evidence after conviction (c). The ^^ ^^^ 
prodnctwn of « fEdse certificate of this kind for the purpolie of in- 
'finencing the jndgm^it of the court is, therefore^ an indictable 
oftnce (d) t. 

Where a party was convicted of not doin^ statute duty> and a ConvictioD. 
distress warrant was put in^ upon which he brought an action 
of trespass^ but was nonsuited^ with leave to enter a verdict 
fiir nominal damages^ if the court should be of opinion that the 
eonyiction was wrong, certain objections were tendered against 

(a) Say, 99, Rex v. Steyning Inhabitants. 

(6) W. KeL 68, Rex V. W^time. 

* Tbe surveyor of a high road expended a considerable sum upon the purchase of 
land widiout the consent of the trustees, and in direct contravention of an act of 
fiaifiaolent ; it was bc3d, nevertheless, that he was not liable to a crimmal informa- 
tkn^ BO corrupt motive having been alleged against him, for the 6ourt cannot con- 
vert a civil into a criminal remedy. 1 Chit. Rep, 70S, Elex v. Friar. So again, 
vuch an information was refused when moved for against certain commissioners 
for pulling down a turnpike, the motion being grounded upon a suggestion of irre- 
gularity in the time and manner of their meeting. Loft. 199, Anon. 

(c) 6 Mod. 168, the Queen v. Cluwortii Inhabitants. See Sty. 163, Rex v. 
mie End Inhabitants. 6 Term Rep. 681. 

(d) 6 Term Rep. 619, Rex v. Mawbey and others. It was said in argument 
in tlie course of this case^ that the statute of Winton was otiU in force as to high- 
wtya.^ (hat fay 2 £d. 8. e. 6, the sibove statute was made an article of the peaces 
the justices of peace being asagned commissioners with powers to inq[uire and 
pmusli, and that, as to highways, such justices were a court of record. 6 Term 

R^eso. 

f The court will not quash an indictment for non-repair, unless it be certified 
6uit the way is in repair, as we have already seen in the sixth chapter. Thus, by 
Foster^ O. J. First take issue on the nuisance^ or have a oertificite that H has 
been removed, else no exceptions to the indictment are allowable (a), llie same 
law is enforced upon an indictment for the non-repair of a bridge (fi, 3ut upon 
an indictment against a person for not working with his team upon the highway, 
an olgection was raised and allowed, without any certificate of repair, because the 
omission of working was conadered not to be so important as the non-rqpair of 
the way itself (c)* 



I Cap. v., of that statute. 

1 Keb. S56, Rex v. Randall. S. P. id. S91. S. P. Sty. 108. 

2 Keb. 454, Rex v. AtwelU 
Id. 854, Rex v. Watcrer. 



Cotts. IfifUkMinU 

the validity of the convictioii. Firsts that the order which had 
been disobejed was to perform the statute ymk, or ^cmpomid 
for it^ whereas the convietioii was not performing the work, ntt 
hientioning the composition. Next, it was not said that the 
plaintiff kept a team, and, without a team, he could not- be 
called upon to do statute work. And again, it was not alleged, 
that statute duty in kind was necessary. To the latter obsOTft- 
tion Lord Tenterden answered, that the necessity for statute^ 
duty in kind must have been ascertained befbre[the survejror's re- 
quisition, and should, therefore, be presumed. And with re- 
gard to the other grounds of objection, the court considered, that 
they ouffht to have been urged at the trial. The rule was, ccm- 
'aequently, refused (a). The liability of the plaintiff to do statute 
duty had also been denied, and upon that another objection to 
the conviction vi^as raised. But by Lord Tenterden : '^ If in this 
late stage the question of liability could be raised, it mi^it be 
equally ifdsed after an appeal to the sessions against the appoint- 
ment of one surveyor for the whole parish, although they mi^t 
have decided that the appointment was proper, and one hi^- 
way rate for the whole parish also proper. The impropriety 
of rendering magistrates liable to be sued iat acting upon wihAl 
a decisi<m of the sessions is an additional reason for holdiag 
that the verdict in this case was proper." (6) 

Order for An order for imposing a rate for repairing the highways was 

imponng a quashed for two £siults ; first, because it did not appear, but that 
rate. ^e statute labour was sufficient; and, secondly, bemuse only 

the occujders of land were charged, whereas others were equally 

liable (c). 



Costs. As fiftr as regards indictments or presentments for non-rq)air 

of ways, the leader is referred to the sixth Chapter, where the 
authorities upon the subject are mentioned. 

In civil ac- Notwithstanding the apparent hardship upon a defendant, that 

^^jJI^ if the plaintiff succeed in proving a triflmg trespass extra viam, 

^todT ^6 Bhall have full costs, altoough the issue upon denial of a plea 

way. of right of way be found for the defendant, the defeiidftnt not 

even being allowed costs upon that issue, and notwithstanding 

that there have been conflicting decisions upon the subject, the 

Court of Common Pleas and Exchequer have concurred in adopt- 

(a) 7 B. & C. S94, Fawcett v. Fowlis. 

hj Id. 896. 898. 

(c) 1 Str. 315, Rex v. Stroud Inhabitants. A highway rate is a debt, and the 
assessor a creditor under the bankrupt laws, so that a denial to such a creditor is 
evidence of an act of bankruptcy. 2 B. & B; 890, Lloyd, Assignee of Warwick, 
V. Heathcote. 



CHAVrXI.^ Costs, 

iw a ruk long acted upon by the Court of Bong's Bench to the 
cmot dbove stated* Consequently, if to an action of tTespass^ 
lite defendant plead in justification a right of way> and the 
plaintiff then newly assign, and recover a verdict upmi the new 
attdgnment, the derendant, so far from being entitled to the costs 
o£ the trial, is not even allowed the costs of the justification if 
foond for him. So also it would be, if the issue on not guilty 
wefe found for the plaintiff, and the defendant's plea should not 
go to the whole of uie declaration. In trespass the defendant 
justified for a way, the plaintiff admitted the way, and replied 
esira mam : it was holden, that he should have full costs (a). 
80 where the pleas were not guilty, the issue upon which was 
found for the plaintiff, and next, a justification of a right of way 
•generally, to which the plaintiff replied by traversing the right, 
and he idso newly assigned, it was held, upcm a verdict for the 
defendant upon the justification, and for ,the plaintiff upon the 
iraw assignment, that the latter should have rail costs (o). If, 
however, there be judgment hy default on the new ass^nment, 
and a vcsdict iot the defendant upon all the issues, he is entitled 
to his costs upon such issues ; and so it was determined in a case 
where the defendant pleaded three prescriptive rk^ts of way, 
'the issues on which were found for him (c). Again, where 
trespass was brought for breaking the plaintiff's house, the de^ 
fondant pleaded not guilty as to the force and arms, &c. Se- 
oondly> a right of way at all times as to the residue, and thirdly, 
a right of way in the day time only. The replications traversed 
diese claims ; and issues were thereupon taken, and there was a 
new assignment upon which the defendant suffered judgment by 
defeult. There was a verdict for the defendant on not guilty, 
except, &c. and also on the second special plea claiming a ri^nt 
of way in the day-time. The plaintiff had a verdict on the first 
special plea with \s. damages and 40«. costs, and nominal da* 
mages were assessed upon the new assignment. The master al- 
lotted the plaintiff the general costs of the. trial. Upon a rule 
being discussed for the reviewing of this taxation, the court asked 
the defendant's counsel, how the plaintiff could have avoided go- 
ing down to trial, when the plea claiming a right of way at all 
times was put upon the record, to which it was answered, that 
the plaintiff should have suffered iudgment by default on the plea 
claiming the easement only in the day-time, and then, if the 

(a) 2 Ley. 2S4, Asser r. Finch. 8 Sir. 726, Higgins v. Jennings. 
S. C. 8 Lord Raym. 1444. 2 Str. Iie8» Beale v. Moor. 

(6) 1 East, 850, Martin v. Vallance. S. P. S B. & A. 448, T^lor v. 
Nicbolls, where the above decisions were taken for settled law. Barnes 129, Ib- 
botson V. Brown. HuUock on Costs, VoL L p. 78, CockeriU v. AUaoson, where 
the way was pleaded by metes and bounds, corUrd, But the prior decisions are 
Acm acted upon. See^ however, the observations of Mansfidd, Cf J. 4 Taunt 
100. 

(c) 8 Term Rep. 480, Griffiths v. Davies. & P. 9 Pricey aS6» IhMt v. 
Randy and see 8 Term Rep, 654» Day v. Hanks. 






cause had gone to trial -ool the other iasue oa the rioht^r^ffiy^^he 
plaintiff would have been entitled to the gener^.oo8tftjQ^.|ke 
irial. The ooart beii^ satisfied with that s^wwer, madet^]|fi isnlf 
absolute for a review of taxation (a). Here^ i^ should .^^^ 
aervedj that there was a judgment by default as to the ^lefw a^ 
Bignment, and a verdict for the d^endant on a special jdea, a« 
well as not guilty^ which covered all the trespasses mention^ in 
the declaration. Secondly^ although the plaintiff ia not entitled 
to have the dosts of an issue found against hini> yet the defendant 
ia not allowed those costs ; for where the plaintiff ia said to be 
entitled to costSj those upon the issues £9uad for the 4fifon4aAt 
being first deducted^ it does not mean that they should bo ^ 
ducted from the oosts allowed to the plaintiff> hut &om :the ge* 
neral eosts in the cause (6). Thus^ where the issues en not 
guilty, on a right of way by grant, and on a new assigi^ment 
ticira mam were found for the pledntiff ; but those on a right of 
way by prescription, and upon other questions on the newassigii* 
ment for ihe d«fendaixt> by which the plaintiff became entitled to 
the genei^ oost» of th0 cause, the Court of Exchequer permit^ 
only the disallowance to the plaintiff of the costs of uie issi^ 
found, against him, and would not acoede to .the application opi 
the defendant's part, that the amount of the defendant'a cosfts 
should be deducted from those of the plaintiff (c). 

In an aotion of trespass, the plaintiff having discovered an 
error of the nainie of the parish, withdrew his rec<Hrd ; the ccuwe* 
quence of which was, that the defendant's witnesses, instead of 
being dischaiged on the first day of the assizes, were obliged to 
w^t six or seven days, the cause having been removed from th(9 
iop of the list almost to the bottom of it. The issues were de- 
termined thus : — the general issue (without damages), the issue, 
or lihetum tenementum (without damages), and the issue on the 
new assignment, with Is, damages, were found for the plaintiff, 
and a plea of right of way was found for the defendant. It was 
moved to allow the plaintiff the full costs of the cause, deducting 
the costs of the issue found fbr the defendant, by not allowing to 
the plaintiff any costs on that issue, and the court made the rule 
absolute, considering themselves bound by the current of autho* 
zities {d). 

Where the costs in a cause are adjudged to the defendant, but 
the plaintiff having had some issue found for him, is entitled to 
the costs of that issue, such costs mean only the costs of the 
pleadings. It was so held, where a justification for a right of 

(o) 18 East, 191, Thornton v. Williamson. 
(6) See 2 Price, 139, by counsel arguendo. 

(c) 2 Price, 186, Hopkins v. Barnes. 

(d) 1 B. & B. 222, Trotman v. Holiler. See 5 East, 261, Postan v. Stan- 
'way. 



tfjiy-'Jiiul beett found for the defendant («i) ; find lilr* Jusdbe 
MHrsaid npen that occasion^ that where a plea whidi goes tt 
tl^'whole of the cause of action is found for the defendant, the 
odiEtts of the cause go to the defendant, and the costs of the issues 
fiMind for th6 pkintiff go to the plaintiff; but that by the costs of 
the issues, was meant the costs of pleadings only (&}• 

With respect to the certificate of the judge in actions of tres- Judge's 
pass by virtue of the statutes 22 and 23 Car. II. it is only neces« certificate. 
aary to observe, that if a right of way be pleaded as a justifica- 
tion, that certificate is dispensed with; for there is then an 
adttdssimi upon the i^cord, tnat the freehold may come in ques- 
tion. To use the words of a learned judge *, in a case where it 
lute contended, that the defendant's deviating from the way in- 
volved no question as to the freehold : *' It involves the questi^m^ 
whether tne plaintiff has a freehold subject to an incum- 
brance " (c). But the award of an arbitrator is not tantamount to 
a judge's certificate, and so it was held, in a case of right of 
way, where the arbitrator awarded 5«. damages to the piuntiff, 
for an assault committed by the defendants while asserting 
tiiose rights. To the particubr count which allied the assault, 
and to which the court referred the damages, there was nojustU 
Jtcation (d). 

By the Birmingham paving act it was declared, that in all 
esses where a verdict shcmld be found for any defendant in an ac- 
tion for any thing done pursuant to the act, &c. the defendant 
should recover* treble costs. Where some defendants had judg- 
ment against them as commissioners under the act, and others 
had a verdict in their favour, it was held, that these last should 
have treble costs, although there had not been an entire ver- 
dict (e). 

The plaintiff declared in assumpsit against the trustees of a Staying pro- 
tampike road generally ; he went to trial, but withdrew the re- ceedings tiU 
cord, and after suffering a non^proSy sued the same trustees by ^^^^ ^ 
name for the same cause of action. The court refused to stay former ac- 
the proceedings in this last action, until the costs of the former tion. 
had been paid (J^), 

Where a rule obtained by certain persons, inhabitants of a pa- Inhabitanu 
rish, to shew cause why a presentment against the inhabitants presented 

repi^r. 
(a) 1 Bing. 276, Othir v. Calvert. 
lb) Id. 276. 
* Bayley, J. 

(c) In Taylor v. Nichols, 3 B. & A. 444. 
Id) 3 Term Rep. 138, Swinglehurat v. Altham. 
[e) 2 Bing. 267, Hall v. Smith, 
*) 3 D. & R. 53, Pasbley v. Poole. 
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CasU. 



[[chap. zi. 



should not be disdiarged^ was discharged with costs, the court 
granted an attachment against those persons for non-payment of 
the costs, and not against the inhabitants (a). 



(«) 1 Smith, 166, Rex v. Ne# Windsor Inhabitants. 
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ADDENDA. 



Chap. III. p. 27.] It is declared by the highway act, that if Owner's 
the driver of a cart, &c. refuse to disclose his name, or that of name paint- 
his owner, to a justice under the circumstances therein men- ^°V?f" 
tioned, he shall be punished. The driver of a waggon, having ^J^, 13 
committed an offence against the act in the view of a justice, Gea IIL c 
placed himself before the board on which his master's name was 78. s. 60. 

Sainted, upon which the justice stopped the horses, and laid 
ands on the driver in order to inform himself of the ownership. 
Upon a demurrer to a declaration in trespass for this assault 
by the justice, it was hol^en that the driver had a right of ac« 
tion (a). 

P. 58, at the bottom.]] But a mandamus will not lie against Mandamut. 
commissioners for not setting out roads according to an act of 
parliament, unless their proceedings be manifestly unjust. The 
writ has been refused upon such an occasion (6). 

P. 71* line 20, after '' necessity."] So it is with respect to 
paths to a mill, for being very necessary, they shall revive as 
soon as the tenements come again to different hands (c). 

P. 90.] Where the inhabitants t>f a parish submitted to a Nocosto 

small fine, upon a certificate that the way was in repair, the where inha- 

prosecutor applied for costs, but the court refused them, sapng ^?^ 'it 

that it would be contrary to the practice to allow them on su^ "^ * 
an occasion, and a fine of 6^. 8cf. was set ((f). 

(a) S D. & R. 600, Jones v. Owen. 

(6) Lofft. 189, Anon. 

(c) 8 Mod. 27S. 

\d) 1 Sir Wm. Bl. 896, Rex. v.Cbeshunt Inhabitants. 
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Addenda, 

P. 124.] See 2 Y.^& J. 24% in the matter of the Liverpool 
Street Act ex parte Whitehead. 



Rerenue of P. 138.] By 1 Geo. IV. c. 95, general returns of the reve- 

turnpike nue of turnpike trusts were required, 
trutti. '^ ^ 

P. 181.] See 5 ffingh. 386, Lord Fdftioitth v. George. 
P. 189.] See Moo. & Malk. 214> Whitmore v. Wilks. 
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THE APPENDIX. 

COKSI8TINO OP 
I. FORMS. 

II. PRECEDENTS OP INDICTMENTS AND 
PLEADINGS. 



I. FORMS. 

ALPHABETICALLY AEEANGED. 

N.B. ThiBf^giwru I. II.« jt;. refer to ^ eorretpoadinff numben in the 

Schedule^ or Appendix to each AoL 



Accounts, of Surveyors. See Surveyors. 

Adjudication under 34 6. 3. c. 64. [Highways in two parishes. 

See p. 84.] 

Final Order and Adjudication^ to be filed with the Clerk of the 

Peace. 
Whereas, &c. 

1. ^ate the original application. 
S. The iummoni. 

8. The appearance; and that the parties were heard, or^ their non- 
appearance. 
Now we, the justices aforesfud, have fullv heard and understood the 
premises, do declare, adjudge, and order, that the said highway shsll be 
diioded in the following manner : (that is to say) that, at the distance 
of measuring from the place called .Cy there shall be erected 

oertsan posts or stones, E. and F,, on each side of the said highway; 
and the whole of the said highway, from the place called C. to such 
posts or stones, shall be from time to time, and at all times hereafter, 
repaired by the parish of A,; and the whole of the said highway, from 
such posts or stones to the place called D,, shall from tune to time, 
MmI at all times hereafter, be repaired by the parish of B. 

In witness whereof w6 have hereunto set our hands ami 
sealsy this day of 

J. P. (L.S.) 
JT.F. (L.S.) 

X 



300 Appendtj:. 

Affidavit* Of Consent tp Turnpike bill^ under general turnpike 
act, 3 G. 4. c. 126. s. 152. See p. 128. 

A. B, of maketh oath, and saith, that he did apply to 

C. D. whom he believes to be the owner of [set out the Property] being 
part of the lands through which the intended turnpike road from E, 
to F, is to be carried, or the alteration to be made \as the case may be] 
and that he received flrom such owners the answers set forth in the 
paper hereunto annexed. 

/ (Signed) A. B. 

Sworn [or, solemnly affirmed] before me [as in the other 

forms hereinbefore set forth,] As witness my hand and 

seal. 

Affirmation. See Oath* 
Agreement. See Repair, Subscription^ Weighing Engine. 

Appeal. General highway act. No. XL. see p. 185. 

Notice of Appeal to the Quarter Sessions. 

A, B. take notice^ that I intend to appeal to the next genen^ quarter, 
sessions of the peace to be holden for tne [county, S^c^ of agiunst 

an order, [conviction, or other proceeding, as the c(ue mqy bf, pckrf^fiUr. 
hrly spec^ying the purport of such order, S^c. and astigmngthe grievance, 
and cause qfcompUantl] 

Dated the day of 

G. JD. 

Appeal. General turnpike act, 3 G. 4. c. 126. No. XXIII. 

see p. 186. 

Notice of Appeal to the Quarter Sessions. 

A. B, Take notice, that I intend to appeal to the next general 

quarter sessions of the peace to be holden for the [county, <J-c.] of 

against an order [conviction, or other proceeding, at the 

case may be, particularly specifying the purport of such order, ^c. and 

assigning the grievance and cause of complaint.] 

Dated the day of 

CD. . 

Apportionment. See Statute Duty. 

Assessment. General highway act. No. XIV. See p. 103. 

NQtice of Application to be m^de for an A$sessmenti«, , 

J£iddle§esp» Notice is hereby given, that applicatien will be taad^ffyi 
the justices of the peace acting for the (Hundred) of » ^ 

«8id county, at their ^>ecial sesnons, to be held at - is tli6 

flaid (Hundred) on the day of one thopusand elgbt 

hundred . for an equal assessment to be made, not exceethfig 

in the pound, upon all and every the occupiers of lands, 
tenements, woods, tithes, and hereditaments, within the (Parish, ^c.) 



Forms. 

of for the use and benefit of the highways within the said 

(Parish, Sfc) 

Dated this day of 

A, B, Surveyor. . 



See Warrant, 

Assessment, sixpenny. General highway act. No. IV. See 

Ch. VI. 

Order to the (constable, &c.) to return to the Justices the amount 

of a Sixpenny Assessment. 

Middletex, To the (Constable, &c.) of 

You are hereby required to return to us, and the other justices, to 
be assembled at the special sessions to be held at 
for the (hundredy.^c.) of in the said county, on 

the day of next, the amount of the 

last assessment 'of sixpence in the pound, for the use of the h^faways 
lidtlnii your liberty, if any such has been raised; if not, what you a;p^ 
prehends from the best information you can get^ an equal assessment 
of 'sii^ence in the pound upon all and every the occupiers of laods^ 
tenements, woods,^ tithes, and hereditaments, within the said liberty, 
according to their yearly value, will amount to. 

Criven under our hands this day of 18 

General highway act. No. V. See Ch. VI. 

Return to the Justices of the amount of a Sixpenny Assess-^ 

ment. 

To the justices, assembled at their special sessions at the 

day of 18 

In obedience to your order, I do return and certify, that the last 
assessment of sixpence in the pound, for the use of the highways 
within the liberty of amounted to the sum of 

• 

[If no assessment of sixpence in the pound hath been made, then as 

under^ 

In obedience to your order, I do return and certify, that no assess- 
ment hath been made of sixpence hi the pound, foi' the use of the 
lugfawfl^Sy within the liberty of ; iHit I appre- 

h£a^ from the best information which I have been able to get, that 
ao «]ual assessment of sixp^ice in the poundy.Dpon all th&occupm: 
^jf lands, tooements, woods, tithes, and hereditaments, within the si^ 
Uberty> will amount to the sum of 
i: . -4.,A (constable, fire) 

x2 



3(f8 Appendix, 

€reneral highway aci. No. XV, See Ch. VI. and Vl^,.^ 

' '. . '■■■-■■' ^.:-.v \:V ■:^'^i 

Order at a Special Sessions for an Assessment of 9!ip^o^ Jh" 

the Pound. ■ ^ " 






Middlesex. Ai a tpeeial seawfufor the highwof^thM «l 
in the hundred of in the said counttf, the 

day of 18 hyjmticesof pedet/m. 

. tfte mid county acting within the said hundred, ,- 

Upon application made to us by the surveyor of ^ the bi^wayt :£6i 
the (parish, etc.) of and upon evidence given upon ciatk 

before ns, (that the duty directed to be performed, and the money au- 
thorized to be collected and recceived, by an Act, passed in the thir- 
teenth year of the reign of his majesty King George the Third, ** for 
the amendment and preservation of the highways," have peen per- 
formed, applied, and expended, according to the directions of the said 
act Or, (We are fully satisfied, that the common highways, bridges, 
causeways, streets, and pavements, belonging to the {paruit ;et^ of 

are so far out of order, that they cannot be su& 
ficlently amended and repaired, paved, cleansed, and supported, by the 
If BO unw- nieaiu prescribed by the said act :) And it appearing to us, that HQtSfie^ 
ment has bean has be^ duly given of such intended application, according to^ thi6^' 
^SI^SoSSmS, f^tion of the said act, we do hereby order, direct* and appoint* th» 
Ac. this may' an equal assessment, not exceeding tne sum of 
Sne^oein io'the jpoimd, upon all and every the occupiers of lands, tenetn^itt^ 
the pound; woods* tithes* and hereditaments, within toe said {parish, eic.y of^ 
pence unw. ^hall be forthwith made by the said surveyor* ati, 

n^t had shall be allowed by one justice of the peace for the said hundred, and 
ton, it mutT shall be collected by the said surveyor, and that the money so to be 
beoniy thrae- assessed and collected shall be applied for and towards ^e amending, 
^hese latter repairing, paving, cleansing, and supporting such highways, causewajrs*. 
Mei S^ % stveets, pavements, and bridges, {and for buying materials, making satu* 
there has been faction for damages, erecting pade-posts, and paying the surveyor's Mk 
MimatfoT ^'y*^ according to the direction and true intent and meaning of the 
those pur- Said act* 



A.B. 
CD. 



Assistant Surveyors, See Surveyors. 

Bonds from Surveyors. See Surveyors, 
< ■ 

Bridges. See Repair, Certificate. 

nr .. . 

Certtficait. See Statute Duly, Greneral highway act. 

XVII. Seep. 117. 



No. 



Certiftcate fVom the said Justices to the Court of Quarter Sei- 



sions. 






ThisiitoiM To the justices of ihe peace, at their general quarter sessions, to be heU^ 

wiotenpon 



Forms, 91 

"1 W - 

ai inthf said county , th€ the abore o 

We, the within named A. B, and C, jD. do hereby certify to the said <^>Q ^ ^°^»^ 
couiti]ifv.QU9l9ter sesaionsy.that we made and signed the. within orderr 
md that with oiir approbation, and by pur direction, the said surveyor 
hath treated with the said and 

for the said lands required for the purposes aforesaid, but was not 
able to make any agreement for that purpose with them, or eit^ier of 
them ; and that he tendered to the said the 

tnii «# * ' - and to the said the sum of 

as a recompense for the said ground, and for the making the said 
dfioeh«i and fences^ which they, and each of them, refused to re- 

CVffWk - ' ' ' 

\ -'.:■■ A. B. 

CD. 

General highway act. No. XIX. See p. 60. ! 

~ Certificate to be wrote under the Order above mentioned. 

^ 'We» the above-named justices, do certify, that the old highwajr, 
licMxdbefore mentioned and described, was sold by the said surveyor 
tb " ' with our approbation, for the suin of 

which sum we do order tne said 
to pay to the said surveyor, to be applied in purchasing the land^ and 
making the said new highway ; ana if any suiplus remains, we do 
ord^ that the same shall be applied for the use or the highways wiUun 
die said {jpamk^ etc,) of 

General high^vay act. No. XX. See p. 60. 

Reodpt far the Purchase-money to be indorsed upon^ or wrote 
under, the Certificate above mentioned. 

Received the day of from the said , 

the sum of being the full con- 

lideratidto-money for the purchase of the said old highway herein- 
before described, pursuant to the said orders and certificate. 

By justices undier 52 6. 3. c. 110, that a bridge wsis in need of 
repair, &c. Burn's Justice, Vol. I. p. 391. ^See p. 212. 

B* . ,(?crtiy|cate to be returned to the ScMions, uursiwint to 52 

Geo-3.c.no. jg.:; ^ '^^ ' 

^County of to wit. To the. jus^cci^ ctfthe, p«M?e. at.ibpv 

gdaeral quarter sessions, to be holden at » in the said 

county, tne day of 18 . We 

and , two of h\8 majesty's justices of. the peace in, and. 

f(fr the said bounty, duly appointei iki punoance of the statute id diiit *" 
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case made and provided^ to sttperintend the county bridges^ ramparts, 
banks, cops, ana other works appertaining to the 8ame> and the roads 
over the'same, and so much or the roads at the ends thentef Us by 
law is to be repau*ed at the expense of the said county, within the 
division or hundred of in the said county, do hereby 

' certify to the said court of quarter sessions, that on the 
day of last, we did inspect the county bridge \ 

ntuate in the parish of in the said county, and withialhe 

£vision aforesaid, and it having appeared to us, on our own inspection 
thereof, that and that it was necessary for the purpose 

of preventing the further decay and injury of the same, to ooder tjbe 
immediate repairs and amendments to be done to the same, at £E^loars, 
m. , therefore we the said justices, did, OQ 4ie 

said day of , make our order, in writing, signed 

with our respective hands, and did thereby order and direct 
of the parish of in the said county of im- 

mediately to make the said repairs and amendments ; provided that 
the sum to be expended in such repairs should not exceed the sum of 
pounds. And we, the said justices, do hereby further cer- 
tify, that the said repairs, so directed to be made as aforesaid, have 
been made accordingly, by the said and that the rea- 

sonable price and charges payable to the said for the 

same, amounts to the sum d as per account hereto 

annexed, and verified on the oath of • Given under oiy 

hands, this day of , in the year of our Lord 

18 . 

That a road is in repair. Burn's Justice^ Vol. IL p. 773* 

M. m. a. Certificate of two justices^ that an indicted road is in 

good repair. 

Surrey to wit. We, two of his majesty's justices of the peace of 
the county of Surrey, acting in and for the said county^ having this 
day viewed and examined the state and condition of the road said to 
have been indicted at the last summer assizes, (or at the last general 
ifuarter sessions of the peace) holden in and for the said county, lead- 
HBg firom a place called BiddleU Green in the parish of Windleikam, in 
the said county, to a place called Wettley Green, adjoining to the pa- 
rish of Cobham, in the couuty aforesaid, do certify that the said road 
is well and sufficiently repaired, and is in such a state that the king's 
subjects with vr^^ffm^, carts, coaches, and other carriages, may {Mss 
and r^wss safely and without inconvenience, and likely so to continue. 
Given under our hands and seals this day of 

J8 • 

j.M, u.a) 

J.L. (L.S.) 
Witness R, K. 

Commitment. Sec Warrant, 

Cmnpositiom £or statute duty. See St0tute Dut^, 



Fomu* 3 

C6nv^'(mct:tl - ' Of lands sold by trustees of turnpike roads. Ge« 
V' xi^TfsX turnpikfe act amendment act, 4 G. 4. c. %. s; 65* See 

■ ' ■ ■ 

We, of the trustees or commissionerft acting in ^**"° ^^^ 

execation of an act passed [here mserf the tUle of the act appomting ^^^*^^ 
^kefii\ in consideration of the sura of to us paid 

%y [MwMf of the purchaser] do hereby grant and release to the said 
fMfintf.of Ae purchaser], all [describing the premises to be conveyed}, and 
iJl bvtr right, title, and interest to and in the same, and every part 
tli^reof, to bold to the said [name of the purchaser], his heirs, executors, 
Mbfinisf^ton and assigns for ever, by virtue and according to the 
j|#ae intent and meaning of an act passed in thfe fourth year of the 
reign of king George the Fourth, intituled An Act [here set forth the 
■Utie of this act]. In witness whereof we have hereunto set our hands 
inid mate, this day of 

Conviction.,. Burn's Justice, Vol. II. p. 767. See p. 150. 

I. i. Conviction on 13 G. 3. c. 78. § 48., of a surveyor of 
highways, for not delivering over his Books of Account to the 
churchwardens and overseers. 

From Paley [64.] 

County of Stafford, Be it remembered, that on the 27th day of 
December, in the year of our Lord 1819, at in the 

county of Stafford, J, S, came before me, W, H, one of his majesty's 
justices of the peace of the said county, and informed me that W, B. 
of Uie hamlet or division of B, in the township of C. in the said county, 
labourer, was surveyor of highways within the said hamlet, for the 
jfear encUng at Michaelmas last past, and that afterwards, to wit, on the 
^th day m November now last past, at O. in the county aforesaid, a 
certain book of the said W, B, as such surveyor, and certain assets- 
imei^ for repairs of the said highways, were settled and allowed by 
X H, clerk, and J. W. esquire, two of his majesty's justices of the 
peace in and for the said county, pursuant to the statute in such case 
foade and provided ; and that afterwards, to wit, from thenceforth' to 
th(Q time of exhibiting the said information and complaint, there was a 
churchwarden and overseers of the poor duly appointed in and for 
^township of C. aforesaid, including the said hamlet or division, 
and that the said W, B, during all the time last afbresaid, neglected to 
transmit and deliver to such churchwarden and overseers, -or any 
or either of them, the said book and assessments so settled and alloWed 
as afbresaid, contrary to the form of the statute in such case made and 
provided : Whereupon the said W, B. after beinff duly summoned to 
answer the said charge, appeared before me on tne day of 

, at in the said county, and having heard 

the chaige contained in the said information, declared that he' was not 
guilty of the said offence; but the same being fully proved upon the 
Oaths of J. S, and R. B, two credible witnesses, it manife&tly appears 
to me the said justice, that he the said W. B, i« guilty of the oWehee 



i upon huf^ hy thp said infomiB^n. it is dierefore considered 
Kac^ by me die said justice^ tbat jtfae saH W. b. bey»iiv!^^ 
and I GO hereby convict him of the offence aforesaid, and I do hereby 
declare and adjudge, that he the said W, B, has forfeited the sum 
of 5/. of lawful money of Great Britain, for the ofience aforesaid, to 
be distributed as the law dire^rts, according to the form of the statute 
in that case made and provided. Given under my hand and seslibe 
day and year last aforesaid. .f:b 

(■ 4jr the party doet not appear upon the summonr^ then trfter ike a»ard9 
^ teing oaly summoned to answer the said charge," insert (<* did not 
appear before roe pursuant to the said summons) ", or if he appeaned 
and refuted to nuucedefem^, (dad neglect and refiise to make any^d»» 
fence against the said charge, but the same being folly proved, ifro/jat 
before.) • , v.- -i\t 

^ If the party confeuety after the wordi^ ** contained in the said iafeck^ 
Biadon," insert (** acknowledged and Tolnntarily confessed tbeaametp 
be true, and it manifestly appears to mc the said justice,, as abOve;''}^' "• 



Conviction, General highway act. No. XXXV. See p. 187. 

Form of a Conviction. 



Middlesex,! Be it remembered, that on the day of 

\ in the year of our Lord, 18 , at in 

tfie county aforesaid, A. B, came before me C. D, esquire, one of bis 
Majesty's justices of the peace for the said county, and informed me, 
dwit E.F.oi on the day of 

BOW last past, at in the sud county, did [herit iei 

firth the fact in the manner described by the statute], whereupon llMr 
said E, F. after being duly summoned to answer the said charge, ap- 
peared before me on the day of 
at in the said county, and having heard the chai^ cott^ 
tained in the said information, declared, that he was not guilty of the 
said ofience ; but the same being fully proved upon the oath of G, Hi 
a credible witness, it manifestly appears to me tne said justice, that be 
the said E, F, is guilty of the oil&nce charged upon him, in the aaki 
information : it is dierefore considered and adjudged by me, the iatd 
justice, that the said E, F, be convicted, and I do hereby convict him 
6f the oflfence aforesaid ; and I do hereby declare and adjudge that 
he the said E. F. hath forfeited the sum of of lawfdt 
money o£ Great Britain, for the offence aforesaid, to be distriboted M 
ihe law. directs, accordmg to the form of the statute in that case nttde 
andproTided. 

Given»&c. 

' After ^yfords, being duly summoned to answer the said diaigis, in^ 
«M, (did hot appear before me, pursuant to the said summons); c^ 
(did hc^ect and refuse to make any defence against the said dmf^ 
biit the same being fully proved, 4rc,), as before. 

After the words, ** contained in the said information,** insert (ackapin^ 
ledged and voluntarily confessed the same to be true, and it manifostly 
appears to me thr.saidjustice^j'c.) as above. 
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i^^vuitiiiiy Greiienl turnpike act^ 3 Ql 4. c 1^ )Vd. ^Xt!, 
';/\ -.-."" . .:. . Seep. 187. ■■•';.!•■ 

Form of ConTicfeion. 

County (^ to wit. Be it remembered^ that on the 

day of in the year of the reign of 

and in the year of our Lord A, B, is convicted before 

me one of His majestjr's justices of the peace, ibi' 

the said county, for \here specify the i^feneey and when and where eoMK 
mktedi'ji contrary to the form of the statute made in the 
year o£ the reign ^f intituled [here set forth ihctUieiof 

the act^ and I do hereby declare and adjudge that the said A, B. hath 
forfeited^ for the said ofience, the sum of [or^ shall be 

committed to for the space of - as theaue 

mtw bet] 

Given under my hand and seal the day and year first above written. 

CD. 
Distress, See Warrant. 

Diverting and turning highways* See Highways, 

Drains. General highway act. No. XIII. See p. 83. 

Order of a Justice of Peace to make new Drains. 

Middlesex. To C. D. of surveyor of the highwf^for tia 

(parish, tf^.)o^ 

Whereas comi^int hath been made to me A. B. esquire, one <lf 
his majesty's justices of the peace for the said county, that the ditcfai^ 
gutter, or watercourse, for conveying the water from the hiehway at 
in the {parish, etc.) of in the said county,, 

is not sufficient for that purpose, and that the cleansing and openiitt 
the same will not effectually carry off* the said water, but that the saiS 
highway may be effectually dramed, and the water carried aS^ l^ 
making a new ditch or drain through the lands or grounds of 
lying near the same, for the length of yards, and the 

breadth of feet; and the said having beeq 

duly summoned to appear b^ore me, to shew cause, if he had aoy^ 
why the said ditch or drain should not be made, and die said 
Bot appearing, or (not shewing sufficient cause against the same)^ and 
it appearing to me that such ditch or drmn is necessary,. I do hereby 
order and require you to enter into and nppn the said lands of the 
said and there make, or cause to be inade^ fi, new ditch, 

or drain, of the length and breadth aforesaid, and of a convenient 
depth, making or tendering sufficient satisfaction to the said . . .^ 
for the damages to be done thereby, within one calendar month after 
the same shall be so made ; such damages to be settled and ascerr 
tained in manner directed by the act, passed in the thirteenth year of 
the reign of his majesty king George the Third, * for the amendment 
and preservation of the highways.^ 

Given under my hand, this day of 18 .. 

Forfeiture. Sea Order, Warraid. 



»4 



Append. 




Foans. M6 

We*fWf. ' €^eiiera) kighwtij act. -No. XKX. See p. J27« 

A Precept for erecting Guide Posts^ etc. 

Middlesex. At a tpectal sessions, held at fw the (hundred) 

rf . iuthe said county, h^re justices of the peace for the 

said county, acting within the said (hundred), on the day 

of 18 . 

To the surveyor of the (parish) of in the said (hundred). 

Yoa are hereby required forthwith to erect, or cause to be erected, 

- in the most convenient place, upon the highway lying between 

and within your liberty, where the roads cross 

; or branch out, a guide-post, with proper inscriptions painted on both 

flideB thereof, in large legible letters, denoting tne towns of 

and for other proper places, as the justices shall think fno§t 

preperj. 

[Where graduated stones or posts are necessary to prevent accidents 
from deep waters, vary it as under :] 

[In the most convenient place upon the highway, at the approach or 
entrance on each side of the ford or water called at 

within your (liberty), graduated posts, denoting the 
dq)th oT water in the deepest part thereof, through which such nigh** 
way paasea; and you are allowed to charge the reasonable expenses 
. of providing and erecting the same in your accounts.] 

A.B. 

an. 

High Cmistahle. See Precept 

' Highways, See Materials, New Highways, Precepts, Repair^ 

Highways, General highway act. No. XVI. See p. 61.. 

See Certificates, 

General higliway act. No. XVIII. See. p. -tJO. 

Order for stopping up the old Highway, and selling the I^d 

and Soil thereof. 

We whose names are subscribed, bdng the justices of the peace Who 
have"newed tiiie several highways described in the plaus hereunto tn- 
' nexed, and made an order for diverting the old highway; and bdn^ if there are 
satisfied that the new highway therein described is properly inade« and SSJthwone 
fit for the reception of travellers, do hereby order the said old hi^h- to be stopped 
way, being of the length of yards, and of the breadth of S^w^ase- 

feet, upon a medium, as appears by the said plan, to be stopped hp, pva^ o»>er 
and the land and soil thereof to be sold by the sud surveyor to *"*•**• 

whose land adjoins thereto, if he shall be willing to pur- 
chase the same, for the full value thereof, if not, to some oSier per- 
son or persons, for the full value thereof : (reserving nevertheless, to This to In) in- 

«fif«e passage for persons hones, pattle» and canaagosy SSmuy^ 
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■idtoiMTft. through the land and toil of the taid old hi^way to and from the 
^*-£jj5J {tiAd, /fe.) belonging to him, called accbtdfiig tblia 

tiMCM«BMT aiicient usage thereof.) 

Highways. General highway act* .No* XXI* See p. 118. - 

Order of two Justices for diverting and turning a (public High* , 
way. Bridleway, or Footway, as the case shall he) tbrougk 
the Lands of any Person who oonsents thereto. 

Middlesex. We» and , esquires, two of his 

Majesty's justices of the peace for the said county, at a special sesnons 
held at in the hundred of in the said county, 

on the day of one thousand eight hundred. 

, having, upon view, found, diat a certain part of a (h^h^^ 
flM^, S^.) within the (parish, ^.J of in the said hundred, 

lying between and ^ for the length of 

yards, or thereabouts, and particularly described in tne plan hereunto . 
annexed, may be diverted and turned so as to make the same nearer. 
(or more commodious J to the public; and having viewed a course, pro- 
posed for the new highway, in lieu thereof through the lands and 
grounds of df the length of yards, or theieabouti^ . 

and of the breadth of feet, or thereabout, particularhr de- - 

scribed in the plan hereunto annexed, and having received eviaence 
of the consent of the said to the said new highway beiiw 

mfide through his knds hereinbefore described, b;^ writing under hii. 
hand and seal, we ao hereby order that the sdd mghway be diverted^ 
and turned through the lands aforesaid ; and we do order an equal at- ] 
sessment, &c. (in the same form as before mentioned^J 

Greneral highway act. XXII. See p. 119. 

Consent from the Owners of the Land through which a new . 

Hi^way is proposed to be made. 

I A. jB. of . in the county of being owner of the ' 

lands described in the plan hereunto annexed, through which part of 
a certain highway, lying between ^ and is intended 

to be diverted and turned, (in conuderation of the sum of to 

be paid to me for the said land, and the soil thereof) or^ (in coosi- 
dtetion of said old highway being sold, exchanged, and to be vested ^ 
iiiitie, land also of tJie sum of . to be pud to me,Yfas 4ks^^ 

ease may hei) do hereby consent to the making and continoing tudf '> 
new highway through my said lands. >1 .^-.v ;^ 

Griven under ray hand and seal, this day of 18 

Highways. Notice under 56 6. 3. c. 68. See p. 62. 

Formof Noti<^. 



.*>>. 



-Notice is hereby j;iven^ thai on the dav of 

last, an order was signed by J. W. and T. H, two of his Majesty's jus- 



Forms, ^ Jfl/ 



tuies of Iti^e peac€ in and for the count/ of f^Hf^ '^^^i 

hie for tdfrnibg, diverting and stopping up, 5c'c. ker^ 90 ttaU ii, idui «U^ 
scribe the road ordered to he turned, diverted and stopped up;— t/* the, 
order be for stopping up a useless road, here to date it, and describe 
the road ordered tQ-be,. stopped up;] and that t;he said order will^be 
lodged wifii the cler& of the peaee for the said county, at the genetid 
quarter sessions of the peace to be holden at in and for the 

said county, on the day of next, and also thai 

the said order will at the said quarter sessions be confirmed and in« 
rolled, unless, upon an appeal against the same to be then made, it be 
otherwise determined. 



Horses* Bern's Justice, VoL II. p. 778. See p. 31. j 

Zn. z. Allowance of an increased number of Horses drawing up 

a steep Hill. 

At a meeting of the trustees of a turnpike road, under an act passed ' 
in the year of the reign of ' for [here state theprvHr- 

cipatpart of the title of the ac{\ held at the day oC; 

18 • ; 

It appearing to us, upon the oath of being a person ex- - 

perienced in travelling, that the ijse of a part of a certain hill, upon 
the said turnpike road, lying in the pansh of called or 

known by the name of , between the post maiked ^ Put oh '*^ ' 

and the post marked ** Take ^", being yard9 in length, is 

a^out four inches in a yard; we do hereby allow to. be drawn up me 
said hfll, between the posts above-mentioned, wi^bns having soles tk 
bottoms of lStke fellies of the wheels of the breadtnof nine indies wHIi 

horses, and carts having the like wheels with ' 
horses, and waggons having wbeels of the breadth of dx inches with 

hprses, and carts having the like wheels with 
horses, and waggons having wheels of less breadth thkn six inches 
with horses, carts having the like wheels with 

horses. . j ^ ■ 

If the whole rise he vpon an acerame more than fout inches in a yard, 
then say, that the rise of a certain hill is upon 

an average above (bur inches 

A, a. a. Certificate thereof to the Sessions. 

■ ■ ■* .■■•.••.' 

I il. C. clerk to the trustees nentioned in the tibaye ord^> do hevebiR -■. 
c^tfy to tli^ justices of the peace for the of . ^. . . ..ft 

the general quarter sessiona of the peace, that the ahovej^.e tn^ Cfi^y r 
of we order made .by the said trustees, ibr the piupfise^ herein ;iBei|- 
tioned^ Dated Uiis day of ; . ^9 «- 

Information. General highway act. No. XXXIV. See 

p. 18a ' 

Infermation. 
Middlesex, Be it remembered, that on the di^ 



fl- .-: ..: ttttK. 
■. . ,': -•■ in:: 

. • •" -^ ■; f ■ 
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of .18 A. B,<j£ in the said county, in- 

formeth and makeih oath before me one of kift Majesty's 

justices of the peace for the said county, that of 

m the said county, [here describe the offence, and if it it for dcfauU w 
perfommg ttatute^nfy, tUde the dut^ required, and the notice giifen for 
that purpose, and the neglect according to the fact, and as near the words 
of Ue act as may be,"] contrary to the statute made in the thirteenth 
year of the reign of his Majesty king George the Third, '* for the 
amendment and preservation of the highways ", which hath impofled'a 
forfeiture of for the said o&nce. 

A^B. 
Taken and sworn, the I 

day of before me, I 



Information. Under 34 G. 3. c. 62. Highways in two parishes. 

See p. 84. 

See Adjudication. 



Information. 

County of • At a petty session, holden before J. P. and 

JT. P. two of hi& Majesty's justices of the peace for the said etmk^t 
tfaif. day of J. 5. one of the surveyors of dit' 

highways of the parish of A. came before the justices aforesaid, and; 
gave Uiem to be informed, • that there is in the said countj a certain 
common hig^way^ leading from M. to Nr, and that diere is a certain 
part of the said highway, that is to say, so much thereof as lies be- 
tween a certain place cisdled C. and a certain other place called JP^ 
being in length [as the case may he\ one side of which last- 

mentioned part of the said highway adjoining to the parish of il» lies 
within the said parish of A., and is to be, and of right ought to be, r^* 
paired by the said parish of A. \ and that the other side of the same 
part of the said highway adjoining to the parish of B, lies within the 
parish of J9., and is to be, and of right ought to be, repaired by the 
sud parish of B, ; and stating that the repair of such part of the said 
highw^is very inconvenient to the parishes aforesaid, and tfacrwftnt 
diereof detrimental to the public: and therefore praying, ttast eoeh 
plot of thesaid highway may be allotted and apportioned for tiie C6(ia^^ 
thereof, by the justices aforesaid, to the said several parishes of jfiaftd 
B^ in ^e nmnner directed by an act, passed in the thirty^^fourtk year 
of the reign of king George the Thirc^ intituled, an act, 4c. 

(Signed) J. S. 

The above application was mad^' One of the Surveyors of the 

to us the day and year first highways for the parish of >!• 

above written. 

J. P. , 

K. P. ^ 



Form6, 319 



ivformalum. General turnpike aCt^ 3 G. 4. c. 126. 
No. XVIII. See p. 183. 



N 



Information. 



-Conntjof to wit. Be it remembered, that on the 

day of A, B, of in the said county, 

infbnaeth me one of his Majesty's justices of the peace for 

the said county, that of in the said county [here 

describe the qjfence, with the time and place , and follow the words of the 




offence. 

Taken the day of before me, A, B, 



Lists of persons liable to do statute labour on turnpike roads. 
General turnpike act, 3 G. 4. c 126. No. IX. See p. 105. 

Magistrates' Summons. 

To the surveyors of the highways of the parish of in the 

county of . 

Upon aj^lication made by surveyor of the turnpike roads 

from appointed by the trustees ror putting into execution 

an act of parliament passed in the year of l^e rdgn of his Ma^ 

jest J king George the intituled" an Act " 

by order of the trustees for the said road to us, two of his Majesty's \ 

jufltieef of the peace acting in and for the said county; we do hereby 
^nmmon you, tne surveyors of the highways of the parish or place. of 

in the said county, to deliver a list to the said 
atoujch surveyor as aforesaid^ at his house, situate in the said county, 
widun days after the service of this summons, of the names of 

the 3everal persons, inhabitants of the said parish or place, and who, 
Mi 1^ law subject and liable to do statute work for the present year, 
upon the .road situate in the said parish or place, or to the payment o£ 
aii|r.^ni0BeHr in lieu of or as a composition for such statute wors^ distin^ 
«li4ung the nature of the work to be done, whether with teams, or 
%wi^bts or otherwise, and also the amount cf the respective sums tor 
topflud ; and we the said justices do hereby require you to make suck 
Ibis, of names, in such manner and under such regulations and restric- 
tion^ as . is or are directed by any. law or statute now in foroe and ef^ 
fect'forthe.riq>fdr of the public highways*. ^ . .^ 

And In case, you shall* refuse or wilfuilv neglect to give in such list 
%• aforesaid* or shall knowingly or wil&iiy jnve in a false or imperfecit 
list^ypu so offending will for every such o&nce forfeit, and be liable 
to pay a sum not exceeding ten pounds. ^ 

Given under our hands and seals this day of 

in the year of our Lord, 182 . 



Appendix. 



Geiicral tampike act ameudment a<» 4 6. 4. c. M. No.^II/* 

See p. 105. 
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A Listi containing the Names of all Persons in the t^arish w 

Place of in the who are liable to do Statute 

Work, and to the Payment of Composition in lieu therec^^ for 

• the Year commencing from ■'^' 

(Sign^) -I 

Surveyors of the said Purish or l^liJce. 



1. 


2. 

» 


9. 


4.. 


5. 


6. 


7. 


Nameaof 

Penonatl- 

abie. 


No. of 

Honet 

kept. 


FuU 
Annual 
Value. 


Rate of 

Compo- 

sitkm. 


Total Amount 
liable in 
Money* 


No. of 


ObMrratiaiis. 






£ •. d. 








1 
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► * 
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General turnpike act, 3 G. 4. c. 126. No. X. 

Seep. 105. ■ 

Notice to be given to Surveyors of Highways. 

7b Mtf iun}eyon of the lUghwayt of the parith or place of m 

the county of • 

I do hereby give you notice, that the list delivered by you to me as 
surveyor of the turnpike road from to in the- 

said county of of the names of the several persons who 

within your said parish or place are by law liable to do statute work 
for the present year, or to the payment of money in lieu of or as a 
composition for such statute work, will be laid before two of fais iit^. 
jesty^s justices of the peace for the said county, in pursuance of the di- 
rections of the act, passed in the year of his Majesty king George 
the , intituled ^ an act » 

on the day of at in the said county^ 

in order that 'such two justices mav adjudge and determine what part 
or proportion of the statute work for the said year shall be doneiipiMt 
the sf^d road, and also what pro'ijortion of the composition money mall 
be naid to the trustees of the said road, or to theu* treasurer. And I 
do nereby dve you further notice, that I shall apply to the justices;; 
for Jime M^,'one third, at the cake may 6iei\ of ihi statute^ dutjf lirMs 
your palish for this jNMUr, which aecordinff to the list ddivered ' by you 
will be fsayj days in the whcxfe in composition 



mon^j,. If yp^ object to thU 4livi«|oii> you wUl ia cour«e<aDp«af| but 
if Dot, the same will be coi^j^rnied by the jiutfca, if tCey think 
proper. 

D^ted this day of 

'■" *■"' ' • * ' '■■ Surveyor of the tfrid turnpike foaA 



■ . V ; "i ■ 



Materials for the repair of highways. Licence horn jiisticet to 
^t them out of another parish. General highway act. No, 
:XIII. JSeep. 109. 

I^icences from Justices of Peace^ at a Special Sessions to get 
Materials for the Repair of the Highways in another FamH, 
besides that wherein such Materials are to be employed. 

Middlesex. At a Special Sessioru,held at for the 

(hundred) of in the said country by justices of the peace 

for the said county acting within the said (hundred), on the 
day of 18 . 

It appearing to us, upon evidence, this day recdved, that sufficient 
materials cannot conveniently be had within the waste lands, common 
grounds, rivers, or brooks, nor in the inclosed lands or grounds Iving 
within the {parish, etc) of A, in the said {hundred)^ for the repair of 
the highways within the said {parish, etc.) nor in the waste lands, coni* 
mon grounds, rivers, or brooks, within the {parish) of B. adjoining to 
the said {parish, etc) of A, we do hereby give our licence to the sur> 
veyor for the said {parish) of A. to search for, dig, get, and carry sand, 
gravel, chalk, stone, and other materials, within the inclosed lands or 
grounds of C. D. within the said {parisjk, etc) of S, to be employed 
m the repur of the highways within the said {parish) of A, it appear- 
ing from evidence laid before us, that there are proper materials with- 
in the said lands fpr the purposes aforesaid, lying convenient to the 
said highways ; and that after such materials shall be so taken, i^&r6 
will be sufficient left for the use of the highways within the said {pa^ 
fish) of B. upon the said surv^ors makmg satisfaction and recom- 
pense for the same, hi the manner directed by the act, passed in the 
thirteenth year of the reign of his majesty king George the Thkd^ 
** for the amendment and preservation of the highways," subject to 
wch restrictions as are therein contained. 
6iTen under our hands and seals, the day 

and year abo¥e written, >; 

AiS% •■'' 






* •^«• •'. ^* " 



liiceace to surveyor from justioea to get atones £rom iaclo8e<JU 
lands. G^eral highway act. No. XXIV. See p« 107* * 






from a Justice of Peaee, for a Suireyor to gather stoneir, 
apon iadoeed lands, for the Rqpdr of .tne Highways. 

.•■.*•. 
Middlesex. To the surveyor of the highways- for the (parish) fff 

V 



Appendix, 

in the (hundred) of in ike 

cauniu. 

Wnereas by an act, passed in the thirteenth year of the reign of 
his majesty king George the Thirds ** for the amendment and.prewrr 
vation of the highways^" the surveyors are authorized to gather stones 
lying upon any lands or grounds within their liberty, for the use and 
benefit of the highways, but not without the consent of the occupiers 
of such lands, or a licence from a justice of peace for that purpose : 
and whereas it appears to me, E, F,, one of nis majesty's justices of 
the peace for the said county, and acting within the said (hundred, etc.) 
upon the oath of the said surveyor, that he hath applied to A, B. of 

for his consent to gather stones fi-om the lands 
called or known by the names of and 

in his occupation, within the said (parish, etc) for the purposes afore- 
said, and tnat the said stones are necessanr for the repair of the sud 
highways, and that the said A, B, hath refused to permit the same to 
be gathered ; and the said A, B. having been duly summoned to ap- 
pear before me, to shew cause why such ' permission should not he 
granted, and (having appeared before me accordingly) ; or, (having tefU 
hit steward or agent ;) or, (C. D. on A»« behalf, to attend me upon tkci 
occasion /) or, (but not havine appeared) I have heard what has been 
alleged, and taken the said matter into consideratiouy and am of 
opinion, that the said stones are necessary, and ought to be gathenid 
and carried away for the purposes aforesaid, therefore I do hercdgr 
give my licence to the said surveyor to take and carry away the wa» 
accordmgly. 

Given under my hand and seal, the day of 18 



Surveyor's Applicatidh. Burn's Justice^ Vol. II. p. 758. 

See p. 107. 

Q. 1. Surveyor's application to a justice of peace for his lioenoe 
to take Stones for repairing the highways from lands heing 
private property^ on affidavit that the same are necessary: iox 
repair of the highways^ and that the occupier^ on request^ had 
refused permission. 

Middlesex to wit Be it remembered, that on the dbyof 

, at , in the said county, A. S, survey cif 

the highways within the parish of , in the said county, in 

his. proper person, cometn before me, J, P. esq. one of his majest^s 
justices of the peace in and for the said county, and maketh complaint 
on oath, that he hath applied to A, O, of , for his coiH 

Bent to gather stones from the lands called , beans t^ 

freehold of him the saidi^. O. and now in his actual occupation vSlhw 
the s^d parish of , and county of Middlesex, for the pdi^ 

pose of repairing and amending the highways within the said pamlf; 
and further upon his oath the said A, S, giveth mo, the said juttiee, to 
understand and be informed, that the said stones are necessary B«ni^ 
rials for the repair of the said highwap, and that proper materials cui- 
not otherwise be procured, and that the said A, O, hath refosed to pi^ 
mit the same to be gathered; wherefore the said A, 5. pr^etb tli« 



Forms. 

consideration and order of me, the Mud justice, in the premises, ae* 
corcfing to the form of the statute in such case made and provided. 

A,S. 
Exhibited before me on the oath of the siud A, S. the 
day and year first above written. 

J. P. 



• Qontraeting for materialsp Burn's Justice^ Vol. II. p. 778. 

See pp. 107, 108. 

B b b. Notice of contracting for Materials. 

Notice is hereby given that A, S, survejror of the turnpike road lying 
between and will on the day ^ 

next, at the hour of in the 

noon, let the getting of cart loads of gravel [or, 

of stone], to be got at a pit at for the use of the said 

turnpike road, and will also let the carriage of f^e said gravel (or 
stone) from the said pit to where the same is to be used 

and employed upon the said turnpike road. And all persons desirous 
of entering into a contract with the said surveyor, dther for gettins or 
carrying the said materials, are desired to attend at the time and pTaee 
beforementioned. Dated this day of 18 . 

Mortgage^ Form of, under general turnpike act, 3 Geo. IV. e. 

126. 8. 81. See p. 174. 

By virtue of an act passed in th^ year of the reign 

of intituled [here set forth the title of this aety] We, whose 

hands and seals are hereunto subseribed and set,, being 
of the trustees [or. Commissioners] for putting into execution an act, 
passed in the year of the reign en intituled 

ikere set forth the title of ^ aet under which the trustees or commis» 
sioners borrowing the money and granting the mortgage shall aefl^ in 
consideration of the sum of sterling advanced and paid 

by A. B. of to the treasurer of the said trustees [or 

Commissioners], do hereby grant and assign unto the said A. B, and 
his executors, administrators and ass^s, such proportion of the tolls 
arising and to arise on the said turnpike road, and the toll gates and 
toll houses erected or to be erected for coUecting the same, as the 
said sum of doth or shall bear to the whole sum now or 

hereafter to become due and owing on the security thereof: to have, 
hold* receive^tnd take the said proportion of the sfud tolls, toll g^tes 
toll houses and premises, with the appurtenances, unto the said 4* B. 
and his executors, administrators and assigns, for and during, the re- 
sidue qC ,t)i« term £or whi^h the «aid tolU a^e £|irante(i by tiie said last 
mentioiiad act, unless the said sum of with interest adier 

the rate of per centum per annum, shall be sooner repiaid 

and satisfied. 

Qiven under our li^ands this day of 



a^ AppeHdix. 

Mortgage. Assiffnment of under general turnpike act, Z fJw,' 

IV. c. 125. 8. 81. See p. 175. 

. . - - . ,. ..,-■ 

I A, B, {or I, C. D. assignee, executor or administrat<Mrof A. B, a# 
the case may happen], do herebj assign and transfer this mortgage M- 
curity, with all my right and title to the principal money thereby se- 
cured, and all interest now due and heremer to grow due upon the 
tame, unto E, F, his or her executors, administrators and assigns. 
Dated this day of one thousand eight hun- 

dred and 

Witness G.i7. (Signed) A. B. or C. IX 

New Highways. Burn's Justice. Vol. II. p. 779- See Ch. Yh 
D d d. Order for the repair of a new highway. 

Middlesex to wit. We, two of his majest/s justices of the {ieace 
for the said county, acting within the [hundred^ of 
in the said county, having, (at the request of tne parties interested in 
the repair of part of the highway, [or, turnpike road, hereafter men- 
doned, who could not agree about the repair thereof^ viewed a cer- 
tain part of the highway (or, turnpike road) described in the plan h^e- 
unio annexed^ of the length of yards, which hath been 

set out and appropriated for a new highway {or, -turnpike road) be- 
tween and in lieu of an old highway {or^ 
turnpike road) which hath been ordered to be stopped up; and having 
also viewed the ground where the said old highway was situated, and 
having summoned the surveyor of the said new highway (or, turn*" 
pike road) and also A. B, who was liable by tenure, 8zc {If the old 
road lay in a different parish, and was to be repaired by the inhabitants 
then say,] and also the surveyor of the parish of where 
the said old road lay, who were liable to the repair of the said old 
highway {or, turnpike road) to appear before us this day ; and having 
heard what has been alleged touching the repair of the said part of 
the said highway {or, turnpike road), and having fully considered the- 
same, and all the circumstances of the case ; We think it just and 
reasonable, and do hereby order and adjudge, that the said A. B, (or, 
the inhabitants of the said parish, 4'c.) shall from time to time r^tmy 
and keep in repair, the whole {or, a part) of the said highway, mm 
to containing yards in' 
ledgth, at each end whereof we have caused a post or stone td be-' 
placed, to ascertain the extent thereof. Given under our hands and 
seals this day of 18 . t^^ 

If it he agreed by the consent of parties, to pay a sum m groksinMltsi'' 
of such repairs, then after the word adjudge, insert, by and'^th life* 
consent of the said A, B. signified by his subscribing his name to* this ^ 
order (or, by the consent of the inhabitants of the said parish df- 
signified in writing at a vestry or other pubMc meetifl^ m)-:' 
copy whereof is here underwritten) that the said A. B. {or, the iiihcH'^' 
bitants ) is {or, are) liable to jepair part of the said neW 

highway ; and that if he {or, they) shall, on or beiore the 
day o£ jiext, pay to the surveyors of the highways of the 



Forms. 

taid pi^bh of {if it is not turnpike road, but if it he tum^ 

j^i rtmd, then. $ai^, to the treasurer of the said turnpike road] the sum 
of he the said A, B. and his heirs (or, the said inha^ 

bitants and their successors) shall be for ever acquitted and discharged 
from the burden and obligation to repair the said new highway, or any 
part tiiereof. 



Notice. See Highway. 
Nuisances, removal of. See Surveyors, 

Order for occupiers to make hedges, &c. Bum's Justice, Vol. II. 

p. 761. See p. 38. 



v. .Order for occupiers of land to make hedges, and cut down 

trees. 



At a special ieuions held at in the hundred of 

jm ike county of on the - day of 

in the year of our Lord 18 ,by jutUoes of the 
peace for the said county, acting within the said hundred,. 

JS^s^rdshire to wit. Whereas complaint hath been made unto uf 
bv A, S, surveyor of the highways of the parish of that 

A*fimOi the said parish hath had due notice from him to cut» prune^ 
and plash his hedges adjoining, and to cut down or to prune and lop 
the trees growing in and near such hedges, in such manner that thc^ 
h%hways may not be prejudiced by the shade thereof, and that the^ 
fluii and wind might not be excludea therefrom to the damage thereof 
(pursuant to the statute made in the thirteenth year of the reign of 
bis majesty king George the Third), but that he hath not complied 
with such notice, or with the requisites of the said act. 

And whereas the said A, O, having been duly summoned to answer 
the said complaint, hath made default in his appearance; Now we, 
ugon duly considering the drcnmstances of the case, do order,, that 
such hedges be cut, plashed, and pruned, so as not to exceed the height 
of.^ from the surface of the field, and that all such trees 

as^fvow io and near such hedges, in the grounds occupied by the said 
A^Q^ neair the said highway, be cut down, or be pruned' and lopt, so 
that the sun and wind msLy not be excluded from such highway ; and : 
wtt do further order, that in case the said A. O. shall not obey this 
Qtiet^ within ten days from the date hereof, that then A* & tke said 
surveyor do cut, prun^ and plash such hedges, and cut down or prune 
aof^ lop such trees, in planner directed by this order, and proceed 
ag^in^ the said A,. O, immediately afterwards for recovery of the pe-* 
naldiBf. and charges he will thereby incur- 

Qivea under our hands and seals, the day and year first above writ* 
ten. 



Appendix, 

OaiL See Surveyns. 

By trustees of turnpike roads^ under 4 G^. I V. c 95. s. 32. 

See p. 131. 

I A, B, do swear, [or, being one of the people called Quakers, do 
solemnly affirm,] that I will truly and impartially, according to the 
best of my judgment, execute and perform the^veral powers, autho- 
rities, and. trusts reposed in me as a trustee [or Commissioner] by vir- 
tue of an act passed in the third year of the reign of his majesty king 
George the Fourth, intituled an act to amend the general laws now in 
being for regulating turnpike roads in that part of Great Britain called 
Bngland ; and also an act passed in the fourth year of the reign of his 
said majestjT, intituled [here set forth the Htle of this act;] and also an 
act passed in the year of the reign of his majesty 

intituled [here set forth the title of the act under 
which such trustee or commissioner shall claim to act.] So help me 
GOD. [Or, being a Quaker, omit the words. So help m^ GOD.] 

Obstructions, removal of. See Surveyors. 
Order, Burn's Justice, Vol. II. p. 775. See p. 182. 

8 s. Order for payment of a Forfeiture. 

Middlesex to wit. Whereas A. O. of in the m\ 

is dnly convicted before me J. P. eflqoire, one of 
his majesty's justices of the peace for the said county, for that he the 
Said A. O, {Here describe the offence as set forth in the informsiHtm] 
whereby he the said A, O. hath forfeited the sum of : 

I do therefore hereby order the said A, O. to pay to A, SL surveyor of 

the said sum of . to be by hm &- 

posed of as the law directs. 

Given under my hand and seal the " day of 

18 . 

Poor Labourer. Bum's Justice, Vol. II. p. 766. See p. 101. 

K. Justices' notice to surveyor to shew cause why a jHMxr la- 
bourer should not be discharged from highway rates or ctm- 
position, by 34 G. 3. c. 74. 

&refardshire\ To Mr. A. B. surveyor of the highways witlun the 
:. to wit. I parish of , in the said county. 

Whereas E. F.ot , in your parish, labourer, hath 

tfaii day made complaint on oath to us, two of his majesty's justices of 
the peace in and for the said county, in petty sessions assembled, tiiat 
he wholly gains his livelihood by daily labour, and tibat by reason of 
his numerous family, he is in very poor and indigent drcumstances, and 
utterly unable to pay or contribute towards any rates^ assessments, or 



Forms,' 

composition, for or in respect of any highways within the said parish, 
and hath prayed of ns, the said justices, that he may be exempted 
frdfiii paying the same. We the said justices do therefore hereby give 
you notice to appear before us at , in the said county, 

on Thursday, the day of , at our petty 

, sessions, to be then and there held, to shew cause why the said A, B, 
sl^ould not by us be adjudged to be exempted from the payment of 
such rates, assessments, or compositions accordingly. 
, Given under our hands and seals, &c 

Precepts. Bum's Justicfe, Vol. II. p. 782. See Ch. VI. 

H h h. Justices* precept to the surveyor to make a return of 

the state of the highways. 

To the iurvei/or of the highways of the of 

in the coUntt/ of Stafford. 

Staffordshire to wit. These are in his majesty's name, and in pur- 
suance of the statutes to require you forthwith to take a view of all 
the roads, common highways, bridges, causeways, pavements, hedges, 
ditches and water-courses, appertaining to, and of all nuisances and 
encroachments made upon the highways in your said parish of which 
" you are surveyors, and to make a return in writing upon oath at a 
a)ecial sessions appointed to be held at , on 

tne day of , at twelve o'clock at 

noon, of the state and condition of such highways, and more espe- 
cially of such faults and defects therein as want to be amended and 
repaired, and of the neglect of labourers and teams for the amending 
such highways, and of those that are obliged to find labourers for the 
use aforesaid, of which you are not to fail. 

Given under our hands and seals this day of 

in the year of our Lord 18 . 

«/• C. 
S.P. 

I i i. Surveyors' return of the state of the highways. 

Staffordshire to wit A, B. and C 2>. surveyors of the highways for 
the parish of , do hereby certify, that we have in pur- 

suance of a warrant to us directed, taken a view of all the roads, high- 
ways, &c. within our sud parish, and that the same are in good repair, 
that his majesty's subjects may pass and repass without danger^ and 
that there are no nuisances or encroachments thereon. 

Swora the day of 18 « before us, 

j.e. 

S.P. 



11 AgpaiSx. 

K k k. HM eoust^ble^s' precept to pettjr cotntable^to i^o^ 
preeepU ror surreyors to make retnnis as to tbe state \m^|^ 
roiads. " ^ ;, 

To the constirt)1e of • 

Staffbrdthire to wit. By Tirtilfe of a precept from bis majeitys jus- 
tices of the peace actiug in and for this couuty, to me directed, jrouart 
hereby required forthwith to give notice to the surveyors of ^e \a^ 
ways within your precinct, that they must attend in person at a special 
sessions to be held at t on the 

day of at o'clock in the noon^and 

make a return in writing of the state of their highways, and of their 
having duly collected the compositions and called in the statute duty, 
and of all persons making default therein. And you are then and there 
to attend, and make a return of your due execution hereof, and of all 
things presentable belonging to your office, and inquirable at the next 
quarter sessions. Herein fail not at your peril. 

Given under my band this day of 1820. 

PresentmenU General highway act. No. XXXII. "See p. 88. 

Presentment by a Justice of Peace. 

Middlesex, At the seneral quarter sessions of the peace of our 

lord the king, held for the said county at in the said 

county, on (Tu€Sf£{ay) the day of ia 

the year of the reign of before 

esquires, and others their companions, justices of our sidd lord the 

king, assigned to keep the peace in the said county, and also to hear 

and determine divers felonies, trespasses, and other misdemeanours ii| 

the said county committed ; A. S, esquire, one of the justices of piir 

said lord the king, assigned for the purposes aforesaid, by virtue of an 

act, made in the thirteenth year of the reign of his majesty king 

George the Third, ** for the amendment and preservation of the bigh- 

Thto to to be ways, (upon his own view), or (upon information, upon oath, to him 

intertedwhere g^yen by C* D, surveyor of the highways for the {parish, etc) of 

tofomaSon in the said county,) doth present that ftom the- time 

of the iur- whereof the memory of man is not to the contrary, there was, and 

▼eyor. ^^ .^^ ^ certain common and ancient king's highway leading from the 

town of in the said (countt/, etc,) towards and unto 

within the same {county,) used for all the kiQg'<!^8ubf 
jects, with their horses, coaches, carts, and carriages, to go^ return, 
and pass, at their will ; and that a certain part of the same king's 
common highway, commonhr called situate, lying, an^' 

being in the (parish, etc) of in the same (county), cen- 

taining in lei^h yards, and in breadth, 

feet, on the day of in the 

year of the reign of and continually afterwards 

midl the present day, was, and yet is, very ruinous, deep, broken, and 
in great decay, for want of due reparation and amendment, so that 
the subjects of the king, through the same way, with their hones, 
tpaches, carts, and carriageS| could not, during the tim^ aforesaid, nor 



je^.f;»Q^m i^tuni, or pi^s, ps tli€^ pught jusd.wtre ^smt to .4Qf ^ 
ibe' ^;reat qama^ an4 c0i3>aion miisaiH^e oif all the JaD(^» «u^^^ 
tnrough the same higBway, going, returning, or passisg, and agonist 
the peace of our said lord the king, and that the inhabitants of the 
(parish, etc) of aforesaid, in the (county) aforesaid, 

the said common highway (so in decay) ought to repair and amend, 
when and so often as it shall be necessary. :; 

In testimony whereof) the said A. B, to these presents ha^ set hi^ 
hand and seal, this day of in the y€ar 

ttfbresaid. 






Repair of Highway- See Agreement, Certificate, Materiak^ 
New highway, Statute duty, Presentment, Subscriptions* ., 

Repair of Highway, General highway act. No. XSUX^ 

Seep. 8a * 



Order of the justices at their Special Sessions, for the Repair ^f 
certain Highways which most want Repair. 

Middlesex. At a special sessions, held at in the (hundred) 

of tn the said county, the day of 

18 ,by Justices of pedce for the said county acting within ib€ said 
(hundred.) 
To the surveyor of the highways for the (parish, etc,) pf i% 

the said (hundred.) 
It appearing to us, that the highway, lying between 
imd within your liberty, is yery founderou», and ip ba4 

repair, and being of great public use, we do hereby order that you Re- 
pair, or cause the same to be repaired, before the day of 

n^xt. - ■■... i 

Given under our hands and seal?, tliis day of 18 .« 



Repair of Turnpike Roads. General turnpike act, 3 Geo. ly, 

C.126. N«.VIIL Seep. 93. 

Agreement between the Trustees of a Turnpike Road and ^ 
Person liable by Tenure to repair some part of it. ""^ 

At a Meeting of the Trustees of the turnpike roads, under an act pa^seil 
in the year of the reign of King George the ,j 

" For [state the principal part of the title of the acf|, lield at .. '^\ 
the day of . . .;, 

Whereas A, JB. of ^ is liable by tenure, $(c. \as the case shajH 

P^ to the repair of a certain highway leading between 
and . of the lepgth of - yards or thereabout 

and the said highway being noMf made.turi^ike. rof^J^y-yirtu^QT. th^ 
said act, will occasion a greater expeiice to make and keep the Mune 






lb Appendix. 

in proper^ repafr, thmi would have been necessaiy if no tucfa act had 
been ODtaineo, and the said A, B, attending thh meeting in person, [or, 
by C, D, his attorney or agent authorized to treat i^ nis l^alf], the 
said trustees and the said A, B,y &c. in pursuance of a power ^yen by 
an act passed in the third year of the reign of king George the Fourth, 
'for Regulating Turnpike Roads/ have, in order to put and keep the 
tald road in proper condition and repair, come to the following agree- 
ment, videlicet; that the said trustees shall on or before the 
day of next, pay and allow the sum of out 

of the tolls arising upon tne said turnpike roads towards putting the 
said road into proper repair, to be laid out and expended bv the snr- 
yeyor of the said turnpike road, and that the said A. B, shall advance 
and pay into the hanos of the treasurer of the said turnpike road on 
or before the day of next, the sum of 

to be also laid out and expended by the said surveyor 
in the repair of the said road, and that from and after the 
next, the said turnpike road shall be kept in repair by the s^d trustees 
ont of the said tolls as aforesaid, so long as the said turnpike act shall 
continue, upon the said A, B, paying inta the hands of their treasurer 
the sum of upon the in every year, which 

the said A, B, doth hereby for himself and his heirs agree to pay ac- 
cordingly, so long as the said road shall be so repaired by toe said 
trustees as aforesaid. 

[Or, if it shall be agreed that A, B, shall keep the road in repair upon 
having an annual aUowance in money or statute duty from the said 
trustees, lei the agreement be varied and adapted to the case.] 

Repair of Bridges. See Certificate. 

Bum's Justice, Vol. I. p. 380. See p. 213. 

Ak Order of Two Justices to repair a County Bridge, under 

Stat. 52 Geo. 3. c. 110. $ 1. 

County of to wit. To of the parish of 

in the said county. We and 

two of his majesty's justices of the peace in and for the said county> 
duly appointed in pursuance of the statute in that case made and pro- 
vided, to superintend the county bridges, ramparts, banks, cops, and 
other works appertaining to the same, and the roads over the same, 
and so much of the roads at the ends thereof as by law is to be re- 
paired at the expense of the said county, within the division or hun- 
dred of in the said county, having on this day in- 
spected the county bridge situate m the parish of 
in the said county, and within the said division or hundred, and it ap- 
pearing to us, on our own inspection thereof, to be necessary for the 
purpose of preventing the further decay and injury of the same, to or- 
der the immediate repairs and amendments to be done to the same, as 
in the schedule of particulars by you prepared and signed, and hereto 
annexed; now, therefore, we, the said justices, do hereby order and 
direct you^ immediately, to repair and amend the said county bridge, 
according to the said schedule of particulars by you prepared and 
signed, and hereto annexed, provided that the sum to be expended in 
sKudi.repainshallnot exceed the sum of . Given under 
•ue.haods^his da^of is . 



'' . 



Forms. JSl 



Return. See Warrant of Distress. 

Side-Gate. General turnpike act^ 3 G. 4. c. 126. No. IV. 

Seep. 178. 

Notice of a Meeting of Trustees for ordering a Side-Gate 

to be erected. 

Notice is hereby given, that the trustees of the turnpike roads un- 
der an act passed in the year of the reign of king George 
the ** For [state the material parts of the title of the act,] 
will meet at the house of at on 
the day of next, at the hour of 

in the noon, in order to consult about erecting 

a toll gate on the side of the said turnpike road, at or near a place 
called across a certaui highway there, leading to 

Dated the day of 

A. B. clerk to the said trustees. 

General turnpike act. 3 G. 4. e. 126. No. V. See p. 1J8. 

Order of the Trustees for erecting a Side Gate. 

At a Meeting of the trustees of the turnpike roads, under an act 
passed in the year of the reign of king George the 

** For [here state the material parts of the title of the 
aci]y being assembled this day of to en* 

force the directions of an act passed in the Third year of the reiea 
6f king George the Fourth, "for regulating Turnpike Roads," [as fir 
as the same respects the erecting of side gates."] 
In pursuance of public notice given in writing upon all the toil 
gates erected on the said road, and also in the 

newspapers circulated in this part of the country, for fourteen davs 
now last past. We do order, that a toll gate shall be erected on the^ 
side of the said turnpike road, at or near a place called 
across a certain highway there, leading to < and^ 

that the following toll be taken at the said gate, videlicet, [here inseri^ 
the particular tolls to be taken at the said side gate.] 



Sixpenny Assessment. See Assessment. 

Statute Duty, See List. Poor Labourer. 

Statute Duty. General highway act. No. XXV. See p. 97. 

Notice to perform Statute duty, (to be given four days before 
the day on which the duty is to be performed.) 

A, B, you fure hereby required to send a team, with two able men, i(he do« 
to within the(partM, etc.) of next, luiShSSot 



^ Appendix. 

J5»Jfg^ »t o'clock in the mornkg of each day, in ocdtrrto 

in rachMrbh perfons luch dutj upoa the highways within the said 
o3y to md *" '*'®*^ ^ required by the surveyor, pursuant to the directbn ofi the . , 
obeiiuni. act, DBssed in the thirteenth year of the rei^ of his majesty king €hoi[^ 
OT I "S^Sctk ^® Tlwrd, ** for the Amendment and Preservation of the Ifighwigrsuf' 
two hones, or {When personal labour it required)^ You are hereby required, by your- 
oSy|llMt«. *®^^» ^^ ® sufficient labourer, to attend, etc^ 
quind.iatit Dated this day of 18 

McspreiMd. * 

Creneral highway act. No. XXVII. See p. 102. 

Order for Statute-duty to be performed in kind. 

Middlesex. At a special sessions, held at in the (bun*' 

dred) ^ in the said county, the day'tf' 

18 by justices of the peace for the said county, aiii 
ing within the said (huncved). 

It appearing to us, from the information which we have rec^vkl,' 
that there will be difficulty in procuring the necessanr {carriage), or^^ 
{a suMcient number of labourers) {as the case shall be) tor the repair of ^ 
the highways within the {parish, etc.) of within thfe", 

said {hundred) without paying high and extravagant prices for the samii^' 
we do hereby order and direct (the team-duty within the said {parish, 
etc,) except such teams where the owners thereof do not occupy lands, 
tenements, woods, tithes, or hereditaments, within the said {parish, etc.y 
of the annual value of thirty pounds), or, (one half of the team-duty, ' 
atc») or, the labourers liable to perform statute-duty within the said 
pariah, etc, (as the case shpil be) to perform their statute-duty in kind 
within the said {parish, etc) according to the authority and directions 
of the act, passed in the thirteenth year of the reign of his majesty / 
king George the Third '^ For the Amendment and Preservation of the 
Highways." 

General highway act. No. XXVIII. See p. 103. 

Notice to the Surveyor of the times fixed by the Inhabitants fc^ 'i 
being excused from doing their Statute-duty. 

■ ■ ' . , .-.■'' 

To the surveyor of the highways for the (parish, etc) of 

in the amnty of ^ 

I A. B. {constable) {headborough) {tithingman,) of the said {parish, 
etc) do hereby give you notice, that the mhabitants of the said (fMi* 
rish, etc) did, at a vestry or public meeting, held on the ■ >,': 

day. of one thousand eight hundred '^-^i 

agree to take the benefit of the indulgence of three months^ for not 
performing their statute-duty given by the legislature, in the act passed i: 
m the thirteenth year of the reign of his majesty king George the ■■ 
Third, '* fpr the Amendment and Preservation of the Highways/' at4h«>' 
times following, videlicet, that they shall not be called upon to per- 
form such duty between the day of 
and the day of (which they consider 



Forms. 

MtlMseedmonth), tK>rb«tw^«n the day of 

and the day of (which they consider as 

, ^ bay harvest month), nor between the day of ^ ^ 

and the day of (whiai they consider as 

the com harvest month) : [The like notice to be given to the surveyor 
or surveyors of the turnpike roads, where there are any suck wOfnn the 
(parish,) etc] 

Gieneral highviray act. No. XXXI. See p. 103. 
Notice for holding a Vestry, or other public Meeting. 

Notice is hereby given, that a vestry or public meeting will be held 
at on the day of ' nex^ 

at the hour of in the noon, in order to consult 

about the times when it will be most convenient for the inhabitants 
of this {parish, etc) to be excused from being called forth to perform 
their statute-duty, according to the indulgence given them by the 
act, passed in the thirteenth year of the reign of his majesty king 
Oeorge the Third, ** for the Amendment and Preservation of the Hi^- 
ways. 
Diated the day of 18 . 

A. B. (constable,) (headborough,) ete^ 

General turnpike act. 3 6. 4. c 126. No. XI. See p. 106. 

Justices' Order, apportioning Statute Labour. 

«to wit. We, two of his majesty's justices of the 
peace, acting in and for the county of upon applicatiou < 

by the surveyor appointed by the trustees of the 

turnpike road from to ^ in the said cpunty, 

in pursuance of an act of parliament, passed in the 
year of the reign of his majesty king George the intituled 

An Act for ^ do acyudge and 

determine that the inhabitants of the parish of In the 

said county of shall do part or pro« 

portion of the statute work for the ensuing year upon such turnpike 
road in the said parish of being a parish iii which the 

said road lies, and that proportion of the money re: 

ceived by the surveyor or surveyors of the highways of sifeh parish tnr 
place, in lieu of or as a composition for such statute work, shall be by 
nim or them paid to the said trustees of the said turnpike road, or to 
their treasurer, or other person authorized by them to receive the 
same, on or be^e the day of ; the names 

of the several persons appointed to do such proportion of the statute 
work on the said turnpike road appear in the soiedule to this order. 
Given und^ our hands the day of 18 

(Signed) 

. •• . .... .. ■■^-.; } • 



i8d9 
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General tnrapike act. 3 G. 4. c. 126. No. XII. See p. l06. 

Order of Justices at a Special Sessions to take part of the Sta- 
tute Duty horn Turnpike Roads^ for the Benefit of the other 
Highways in the said Farish> &c. 

Coun^ of to wit. At a Special Sessions held by the 

justice of the peace for the said coun^ acting in the [hundred] of 

within the said county^ at on the 

day of 
Whereas application and complaint upon oath has been made unto 
us by A, B, [surveyor of the parish, &c.] of ^ that the se- 

veral h^hwaysy not being turnpike, within the said [pariih^ etc^ are 
very extensive and in bad repau*, and that a considerable part or the 
statute duty arising within the said [parttA, etc^ hath been called (or\ix 
and required to be applied in the repair of certain turnpike roads 
lying within the said [/MiricA, e/c] which are in good conditioQ, and[ 
have a considerable revenue for their support, arising from the tolk 
collected thereupon ; and we having duly summoned C. D, the sur- 
veyor of the said turnpike road to appear before us, to shew cause 
why the said statute duty called forth and applied by him to the r^jiir 
of the said tumj^ike road, should not be withdrawn therefrom and ap« 
plied to the repair' of the other highways within the said [paritkf etc^ 
and upon heanng the said C 2>., and receiving an -account of the re- 
venues and debts of the said turnpike road, and of the state and con- 
dition of the repair of the said turnpike rosHl and highway re^>ectivefy; 
and it appearing to us, upon full consideration had thereupon, diat 
part of the statute dut^ hitherto employed by the said [parith etc.] 
for the repair of the said turnpike road may be conveniently dispensed, 
without endangering the securities for the money advanced upon the 
credit of the tolls hereof, and that such statute du^ is wanted for 
the repairs of the other highways within the said parish ; We, in pur- 
suance of the power given to us by the act passed in the third year of 
the reign of kii^ George the Fourth, '* for Regulating Turnpike Roads/* 
do order that from and after the day of 

next, there shall be only [one] day's statute duty p^ormed by the io- 
habitants of the said [parish^ etc^ upon the said turnpike road within 
the same, and that the remainder of the statute duty shall bf^ peiw 
formed upon the other highways within the said [joart^A, etc,] 
^f there are more tumptke roads than one^ or the whole statute dufy 
shall be ihougJU fit to be taken away, this form must be varied tafit 
those cases ; the summons to the surveyors umU be very eani^ fomad 
from this order,] 



GmmL turnpike act, 3 G^ 4 cia6. No. XIII. Serp. lOd. 

Certificate of the above Order to the Justices of the Peaee at 

their Quarter Sessions. . ? ;^ 

•" •• v' 'I 

I A, B, clerk to the trustees mentioned in the above order, do hereby 
certify to the justices of the peace for the [cpunty] [riding] [dnMtni of 



Forms. ^36 

at their general quarter sessions of the peace, that 
the above is a true copy of the order made by the said trustees for 
the purposes therein mentioned. 
Dated this day of 

A. B. 



Statute-duty Compositions* General highway act. No. XXVI. 

See p. 101. 

Notice for Compositions. 

Notice is hereby given, that all persons who are inclined to com^ 
pound for their statute-duty within the (parish^ etc,) of 
are hereby required to signify their intention to compound for the 
same to the surveyor of the highways for the said 

(parith, etc,) at the house of of 

on the day of this instant between the 

hours of and and they are hereby 

required, at the same time, or within the space of one month aQ;er, to 
pay their composition-money to the said surveyor; and also, that all 
persons who are liable to pay money for the lands, tenements, wood$» 
tithes, and hereditaments, which they occupy, or, in lieu of their dntv 
within the said (parith, etc) according to the act made in the thirteenth 
year of his majesty king George the Third, '* for the Amendment and 
rreservation of the Highways," are required to pay the same to the 
said surveyor, on the day, or within the time aforesaid* 

Dated this day of 18 . 

A* B, surveyor. 

Stopping up Highways, See Highways. 

Subscriptions, General turnpike act. 3 G. 4w c. 126. No. XlVi 

See p. 176. 

Agreement by Subscripticm for advancing Money to make and 
repair a Turnpike Road or Highway. 

We whose names are subscribed, do agree to advance and pay the. 
several sums wrote by us- opposite to our names, unto 
to be laid out and expended in the making and repaying a certain 
highway leading from ^ to after aijb act of 

parliament shaU be obtained for making the same turnpike roa<j^ upon 
Laving the tolls to be collected upon s^ch tiumpike road as^ignad and 
made over to us as a security for the respective sums so to be advanced 
by us, together with interest for the same after the rate of 
per centum per annum, which sums we do hereby severally i^ee to 
pay by instalments, in the following manner, videlicet; one fourth part 
on the day of next ; one other fourth 

part, [4c, 4tc, 4tc,] 

Dated this day of 
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Summons. See Horses, 

General highway act. No. XXXIII. See p. 182. 

Summons for any Person or Persons to attend a Justice or 

Justices* 

Middlesex. To A.B.o/ 
Whereas complaint and information hatb been made upon oath be- 
fore me C JD. one of his Majesty's justices of the peace for the said 
(county, 4^.) by E. F* of that, etc, [Here 4ikUe the 

nature and drcunuiancee of the case as far as it shaU be necessainf^ta 
skew the offence, and to bring it within the authority of thejustiotf, and m, 
doing that, foiiow the words of the act as near as nu^ be,] These -ava, 
liiecefbre to require you personally to appear before me, (or the jas-t 
tiees, to be assembled at their special sessions to be holden) at 

in the said (county, etc,) on the di^. 

of next, at the hour of in the • _ ,, .< 

aoon^ to answer to the said complaint and information, made Vjf thaf 
tud E, F, who is likewise directed to be then and thei^ patient, tp. 
make good the same: Herein foil not 
Given under my hand and seal, this day of 18 .^' 

Bum's Justice, Vol. II. p. 772. See p. lOL 
N n. Summons for non-payment of assessment. 

To A, O, of the of in the county of .Staflbrd, 

County of Stafford to wit. Whereas complaint and information 
have been made upon oath before me, one of bis majesty's justices of. 
ihe peace for the said county, by the surveyor of the highway^ for the 
said , that by a rate or assessment duly made, allowed, 

and published, according to the statutes in that case made and pro« 
video, the sum of was duly rated and asses^ tttlbn 

you, for and towards the amending, repairing and supporting the h^- 
wa^s within the said . These are, theremre, tp re- 

qiure you personally to appear before me (or such other of his ma- 
jes^'s justices of tne peace as shall be present) at hi iSt^ 

said county^ on the day of - •■ 

at the hour of in the noon, there to answer" 

to, the said complaint and information, and to shew cause why the iM 
fldim stiould not be levied on your goods and chattels pursuant to tfaie^ 
said statute. Herein fail not. 

Qiven under my hand and seal this day of ^ 

in the year of our Lord one thousand eight hundred and - > 



£oifms^ 



Su?miwnx, uiuler 34 G. 3. c. 64. Higliwavs in two parishes. 

Seep. 84 



Summons, to be subjoined to a Copy of Infonnation. 

County of . To the surveyors of the highways of the pa- 

rish of B. in the said county, any or either of them. 

Whereas a certain information has been given to us J, P, Bnd JT. P* 
two of his majesty's justices of the peace for the said county, by J. S» 
one of the surveyors of the highways of the parish of A. in the said 
06tinty, a true copy whereof is above written ; these are, in his roa^ 
jesty*B name, to summon you, any or either of you, to appear before 
us at . in the said county, on the day 

df at to shew cause (if anyj why 

an allotment and apportionment of the highway therein mentioned 
^ould n\[>t be made, according to the provisions of the act referred to 
inthb said information. Hereof fail not. 

Given under our hands, this day of 

J. P. . 
K. P. 



See Adjudication, 

Summons. General turnpike act. 3 G. 4. c. 126. No. XVII. 

See p. 182. 

Summons for any Person or Persons to attend a Justice or Justices. 

. County of to wit. To A. B. of 

Whereas complaint and information has been made before me, 
C I), one of his majesty's justices of the peace for the said [county, 
&c.] by JB. F. of That, &c. [her^ state the no- 

tur^ tmd circumstances of the case^ as far as U shall be necessary t0 
skew the offence^ and to bring it within the authoritu of the justice^ and 
tn doiag tiaty follow the words of the act, as near as may be,] These 
are therefore to require you personal!;^ to appear before me [or, the 
justices to be assembled at their special sessions to be holden] at 

in the said [county. Sec] on the 
day of next at the hour of in the 

noon, to answer to the said complaint and information made by the 
said E. F. who is likewise directed to be then and there present, to . 
make good the same. Herein fail not. 

Given under my hand^ this day of 



«, 



"* 



Aftpeaiix. 



. ■•' J M. -Wilt 

Surveyors. See C&nvicHm, Information^ MateriaU^Li^r' 



Surveyors. Appointment of. General highway act. 1^6. 1. 

Seep. 142. 

Warrant for calling the Meeting of Householders, &c. and lor 
fixing that of the Justices for appointing purveyors. 

Middlesex. To the consiabUif headhoroughs, and tiiMngmen, t^U^ltk^ 
*" Yhuiidred, riding, dirislon, liberty, or precinct), a* the c<ue H^oe 
y^f ' in the said county. '"' .*^ 

in order to carry into execution an act made in the thirteenth year 
of the reign of his majesty King George the Third,/or the Amendmeni 
tmd Preservation of the Public Highways^ vou are hereby severally re-, 
quired forthwith to give public notice to the churchMharclens, surveyors 
of the hi^wayfl, andhquseholders, beii^ assessed to any paf-odntf or 
pul^Ik rate within your respective liberties, that they do aMemlrfe oi| 
the , day of next, at the church or cbapdi, or 

If there shall be no courch or chapel, then at the usual place of piil»> 
lie meetings within their respective liberties^ at the hour of eleven ik 
the forenoon; and that the major part of them so assembled do mokeji 
list of the names of at least ten persons living therein, who each of them 
have an estate in lands, tenements, or hereditaments, lying within die 
same, in their own right, or in right of their wives, of u^e value of ten 
pounds by^be year ; or a personal estateof the v^oe cdT one hundred 
pounds ; or are occupiers or tenants of houses, lands, tenements, or 
hereditaments, of the yearly value of thirty pounds: And if there 
shall not be ten persons having such qualifications, then that they do 
insert in such list the names of so many of such persons as are so qoa- 
, U0ed, together with the names of the most sufficient and al^ inha- 
bitanb not so qualified, as shall make up the number ten, if so maigr 
can be found, if not, so many as shall be there resident, to terverdMs 
,90ce of surveyor of the highways :. And you are also several^ -fo- 
Squired, within three days aflec making the said list, to detiver &eq)y 
^Ihereof to pne of the justices of peace of the said (itmdredy(r$dmg) 
(division, &c. as the case shaU be) living in or near the same (/MOBifti^ite); 
and also to give personal notices to, or cause notices in writings to'be 
left at the places of abode of the several persons contained in such 
list, infopimg.them of their being so named, to the intent that they 
mn9 .si^raUyiappe«c before the said justices at their special sessions 
to be holden at ^ within the said {hundred, etc.) on the 

' -! day of ^ now next ensuing 

at the hour of in the forenoon of the same day, to 

accept such office, if they shall be appointed thereto, or to shew cause, 
if they have any, against their being appointed ; and you are likewise 
to give notice to the present surveyors of the highways, within your 
respective liberties, to appear at the same time and place, and produce 
iuch accounts and Ibts before the said justices as are required by the 



said act ; and you, and each of you, are personally to appear before 
the said justices, at their said special' sessions, and then and there se- 
verally delivier to the said justices the said original list or lists taken 
within your respective liberties, and give an account of the execution 
of this our precept. 

Given under our hands and seals, the day of 

in the year of our Lord, 1 a ^ 



General highway act. No. II. See p. 143. 



List of Persons to be returned to the Justices. 



/■» 



A Xtiat of the several persons named for Surveyors of the highways for 
the (Insert the name of the parish, township, or place) at a meeting 
held at in the stdd (parish, &c) the 

day of 18 * 

A.B. 

We whose names are subscribed, being two parts in three of the This to im 
persons assembled at the meeting aforesaid, do agree in the choice of added, wtoi 
A. B. as a fit person to serve the office of surveyor for die (insert the ISnm^tl- 
jitemA, &c.) aforesaid, and in the allowance to him of coinmaid«L 

£dt his^ trouble in executing the same for the jear ensuing ^ and vre 
,do recommend the said il. B, to the justices for their sippoititment aic- 
oordingly. 

Oenoral highway act. No. III. Seep. 143. , 

Notice to the Persons contained in the List. 

^ A, B. take notice, that you was at a meeting held at (insert the name 
fttf the parish, &c,) on the day of 

inmed as one of the persons to be returned to the iustices as fit: to 
serve the office of surveyor for the said (parish^ etc) tot the year ek- 
«uing; and if you have any cause to shew why you should not be $p« 
poii^^ to serve such office, you must make the same s^bear befO|« 
the justices, at thehr special sessions, to be holden at 
^nthe day of iext;' - ■ ' •': 



/'■ 






'Cmstable^ / ■ 

^•^••^Tithingt^n, ft 
(as the case shaU he,) 



.^-C 



*.■; 
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General highway act. No. VI. See p. 143. 

Appointment of a Surveyor. 

Middlesex. At a special sestions, held at in the hundred 

of by justice* of the peace for the said county act' 

ing within the said hundred, on the day of 

18 
fa««rted*whra ^^ ^^ hereby nomin'^te and appoint A. B. o£ (insert the name of the 
• iurveyoria parish^ &c. where he lives) in the said hundred, surveyor {or surveyors) 
5g5flf2iry. of the hijrh ways within the said (parith, etc.) for the year ensuing; 
(and we do allow the said A. B. the salary of for 

bis trouble*): And you the said A. B» are faithfully and truly to execute 
the said office of surveyor, according to the directions of the statute, 
passed in the thirteenth year of the reign of his majesty King George 
the Third, ** for the Amendment and Preservation of the Highways," 
an abstract of the material parts of which statute is hereunto annexed. 
Given under our hands and seals, the day and year above men- 
tioned. 

Survey&rs. When appointed with a salary. See. Assessment. 
Surveyors, Bond from, upon their appointment. 

General highway act. No. VII. See p. 145. 
Bond from the Surveyor. , 

We A, B, surveyor of the highways for the (parish, toumship, etc.) 
of and 6*. I), of are bound 

to E, F. of aforesaid, in the sum of > 

pounds, to be paid to the said E. F., his executors, administrators, os 
assigns : for which payment we hereby bind ourselves severally, and 
each of our heirs, executors, and administrators. 

Dated the day of . 18 «• 

The condition of this bond is such, that if the said A, B.^lm exe- 
cutors, or administrators, shall duly and faithfully account for, applj^ 
and pay, all and every the sum and sums of money which shall come 
to his hands, as surveyor of the highways for the (parish, etc.) accord- 
ing to the direction and true intent and meaning of the statute, made 
in the thirteenth year of the reign of his majesty King George the 
Third, " For the Amendment and Preservation of the Highways,** 
then this bond to be void, or else to remain in full force. 



I 



General turnpike act, 3 G. 4. c. 126. No. XVI. See p. 141. ' 

Bond from the Surveyor. 

We, A. B., surveyor of the turnpike roads, under an act passed in 
the year of the reign of King George the 

•* For \itate the principal part of the title of the act], and C, JD. of 

, are bound to E, F,, of , in the sum of 

pounds, to be paid to the said E, F» his executors, ad- 
n^nistrators, and assigns, for which payment we hereby bind ourselves 
severally and each of our heirs, executors, and administrators. 
Dated the day of 

The ,Condition of this bond is such, that if the said A, B,, his exe- 
cutors or administrators shall duly and faithfully account for, apply 
and pay all and every the sura and sums of money which hath come 
or shall come to his hands as surveyor of the turnpike road aforesaid, 
according to the direction and true intent and meaning of the said 
act, and of the statute made in the third year of the reign of his ma- 
jesty King George the Fourth, " For regulating Turnpike Roads,*' then 
this bond to be void, or else to remain in full force. 
N [The bond from the treasurer will be in the same form,] 

Surveyor s Assistant. Appointment of. 
General highway act. No. VIII, See p. 145. 

Appointment of an Assistant to the Surveyor. 

Middlesex. At a special sessions, held at in the hundred 

- of by justices of the peace for the said county, acting 

within the said hundred, on the day of 18 . 

We do hereby nominate and appoint C, jD., a substantial inha* 
bitant of the {painsh, etc) of in the said 

hundred, assistant to A. B, whom we have appointed surveyor of 
the highways for the said {parish, etc.) ; and you the said C\ Z>. 
are, to the best of your skill and judgment, to assist the said sur- 
veyor, whenever requested by him, in calling in and attending the 
bedbrmance of the statute-duty, in collecting the compositions, 
fines, penalties, and forfeitures, and in making and collecting- the 
aiiisessroents, and in making out and serving the notices authorized 
by the Act, passed in the thirteenth year of the reign of his ma^ 
j^ty King George the Third, " For the Amendment' and Preserva- 
tion of the Highways," and in such other matters and things as shall be 
reasonably required of you by the said ^ur^eyon, in the execution of 
the.offi(:e of surveyor, purjsuant td the said Act : and yoii are justly 
and truly to account with, and pay to the said surveyor, or to 'bis 
order, the money which shall come to your hands by the means 
aforesaid. 

Given under our hands and seals, the day and year above mentioned. 



Appeudia, 

trustees of the said turnpike road, for pc^ment of the r«s^ of the 
money monthly [or in such other proporUons as shall be direcUd,] 

A. B, clerk of the trustees of the said turnpike roo4«' i. 

. . - -I' 
General turnpike act, 3 G. 4. c. 126. No. VII. See p. 16V. 

Order of Trustees for reducing the Tolls. 

At a Meeting of the Trustees of the Turnpike Roads, under an Act 
passed in the year of the reign of Kinp George the 

** For, &c " [state the principal part of the title of the act], held tii 

the day of 

We, whose names are subscribed, being or more 

of the trustees acting under the said act, being now assembled for'r^ 
ducing the tolls authorized to be taken by and under the said act, purt 
Buant to public notice given for that purpose in the newspapea 

circulated in this part of the country, and also affixed upon all tbetur^? 
pike-gates erected upon the said turnpike-road, for upwards of one cih 
lendar month now last past, and having the consent of the sevmu 
persons entitled to five-sixth parts of the money now remaining <)u6 
upon the credit of the said tolls, this day signified and proved to us, do 
hereby order, that the tolls granted by the said act shall, from and si^er 
the day of be lessened and reduced 

in the following manner [Aer^ state the several reductions proposed to he 
made.] 



Trust, See General Statement, 

Trustee of Turnpike Roads. See Conveyances, Oath, Side" 

Gate, Tolls. 

I'urnpike Bill. See Affidavit. 

Vestry, i^^Q. Statute-Duty. 

Warrant. Of Distress. 

General highway act. No. XXXVI. 

Warrant to Distrain for a Forfeiture. 

Middlesex. To the (Constable) (Headborough) or (Tithingman) 4f • • 
Whereas, A, B., of ,in the said county (yeonum\ 

is this day convicted before me, C. D^ Esq., one of his majesty's jijD^ 
tices of the peace in and for the said county, upon the oath of Q, H^ 
a credible witness, for that the said A.B. hath [here set forth ti^&fiimif^ 
describing it particularly in the words of the st4xtute, as near as mtsffWi^ 
0cnitrai;y to the statiite in that case made and provided, by rmsbn 



Fornts. o4S 



. » 



ii¥her6of the "^dil.-B; hath forfeited Ihe Slim of , to 

be distributed as berdn is mentioned, lyhich he hath refiised to pay : 
Theie are' therefore, in his majesty^s name, to command you to levy 
the said sum of by distress of the goods and chattels 

of^bira the said A, B,,koA if within the ^ce of four days Heist after 
such distress by you taken, the said sum, together with the reasonable 
charges of taking and keeping the same, shall nfot be psrid, that then 
you do sell the said goods and chattels so by you distrained, and out of 
,the money arising by such sale, that yo.u do pay one-half of the said 
.sum of to jB. F,y of , who informed 

me of the said Qi!ence, and the other half of the said sum of To be varied 

to J, jr., the surveyor of the highways, for the {parish, townships or JJeact, 61*** 
place) where the said offence {neglect) or {default) happened, to be each particu- 
employed towards the repair of the said highways, returning the oy^t^ ^ *^**®' 
plus, upon demand, to him the said A. J?. (the reasonable charges of 
taking, keeping, and selling the said distress being first deducted) ) and 
if sufficient distress cannot be found of the goods and chattels of the 
said A, B, whereon to levy the said sum of ,'that 

then you certify the same to me together, with this warrant. 
Given under my hand and seal, the day of 18 



€.B. 



General highway act. No. XXXVII. 



Return of the Constable to be made upon the Warrant of Dis- 
tress, wHen there are no Effects. 

I, A, B,, constable of the {parish, etc) of in the 

(county) of do hereby certify and make o^th, that, by 

virtue of this warrant, I have made diligent search for the goods of 
the within named , and that I can find no sufficient 

goods whereon to levy the within sum of . As witness my 

hand, the day of 18 . 

A.B. 
Sworn before me the day and year, etc, C, Z>. 



General highway act. No. XXXVIII. 

Warrant of Distress for Non-payment of Money <;harged by an 

Assessment. 

Middlesex. To the (Constable) (yea«lborough j or (Tithingman) of 

in the said (county). 

Whereas, by an assessment made upon the occupiers of lands, tdntf 
ments, woods^ tithes, and hereditaments, within the {parish, etc):oi 

in the said {counti/), for. the purposes oi^ Sic* -[or 
ftxited in the jusHcei order], pursuant to an order of justices for t£at 
pmpose^ according to the directions of the act, passed in the thirteenth 
year of the reign of his majesty King George the Third," For. th« 
iVmeoikDent «ii4 Preservation of fixe H^hways," A, B. was cbarfl^i^ 
«^-?( ^: ^ ; V : as his'^hareliua priopartk}B of Sei^ 



MB Appendix:. 

jMwsfmeDtj in respect of tke kundt^ tenenftefetfi^ wood^i dtii^, and li^ 
ditamenUr which h* occupied within the Mid iptti^i^ieidjVJlIM 
whereas it appears to me, upon the oath of - ^ • '-'> "'^tilbrfll^^d 
sum of hath been duly demanded fipom the imd^A, Sil^sHA 

that he hath refused to pay the same for the space of ten days after 
oach demand made, these are therefore, in hn nu^^s namej-tb ^m- 
aiaud you to levy the said sum of l^iJistMSft o^tl^ 

goods and chattels of the said A, B., and if the same shalh not^ni^ 
inchia the space of four days next aftinr suck ^listress bv you taken, 
together with the reasonable charges of taking and keeping the 'same^ 
that you do then sell the said goods and cfaattds so by you distrained; 
and out of the money arising hv such sale, that you do pay unto C. D,, 
the surveyor of the highways for the said (parith, etc.) of 
the said sum of , to be employed for th^ purposes afore- 

said ; and that you do return the surplus thereof to the sftia A. B, (the 
reasonable charges of taking, keeping, and selling the said distress, 
being first deducted); and if sufficient distressvcaBnot be found of the 
goo<& and chattels of the said A, B. whereon to levy the said sum d[ 

that then you certify the same to me, toge^ier'wiUi 
this warrant. 

Given under my hand and seal, the day of IS . 



GknentI highway act. No* XXXIX. 
Commitment for want of Distress. 



.•T 



J|!4iddlesex. To the (Constable) of in ihe^aid Caimf^ 

, and to the Keeper of the Common Gaol (or tlie House of Correction^ 
.at in ike said Countif, • 

Whereas, A, J?., of in the said county (i^eomatt^ 

was, pn the day of convicted before 

me, C JD,, Esq., one of his M^estv's justices of the peace in and for 
the said county, upon the oath ot E, F,, a credible witness, for that 
he, the said A, B, [here set fortJi the qfenceU contrary to the statute 
made in the thirteenth 3'ear of the reign of his majesty Kii^ George 
the Third> '* For the Amendment and Preservation of the Highways," 
by reason whereof the said A, B, hath forfeited the sum of : 

And whereas, on the day of in the year 

aforesaid. I did issue mv warrant to the (constable) of 
to levy the said sum ot by distress and sale of the 

goods and chattels of him the said A» J?., and to distribute the same 
according to the directions of the said statute: And whereas, it duly 
appears to me upon the oath of the said (constable), that the said (con« 
stable) hath used his best endeavours to levy the said sum on the goods 
and cnattels of t^ sai^ i4. B- as aforesaid, but tha^ no sufficient dis- 
tress can 1)6 had whereon to levy the same, those are therefore to com- 
mand you, the said (constable) of aforesaid, to apprehend 
tbesald A* iS^ahd him ssifi^y to convey to the common gaol (oir hdn^ 
of correction) at > ' in the said county, and there de- 
liver him to the keeper thereof, together with this precept : and I do 
liereby also command youy the saod kcuqter, to receive anct keep in 
yourxufttody the'fni4i^j9*for the space of three months^ mdeiv*^ 



iMii4>4um.^Bball:h«j90<E^ner|»aid«i^ to the and'conyictioa ;aBfil 

!jlifCr9ilt>s .ao4,^r«p ii(Hng>this sball be your soffident waoraot; .> rh 
ii-hGiVfn wder my hand and seal, the day of;? ./^ 

^lAtheyearof oi¥:Lor4 18 . . 

..r In ike tme of A 'CcmmUmm^ for ^ wmd of payment of money dae 
•^ an mtu^v^ent^ it mtutbe (to receiye, and keep in your custody, untM 
jb^.^hall havse paid the said sum of and the further sum of 

being ihiS costs. and charges occasioned by his negleet 
;mp*yitg the same). 



\ < 



'». 



£^eneral turnpike act^ 3 G. 4. c. 126. No. XX. 
WanraBt to Distrain for Forfeiture. 



Dithe (Constable, Headborough or Tithingman) <f 
bounty of to wit. ^: 

; ' 'Wnereas, A. JS.^ of , in the said county, is this day 

convicted before me, C. I^., Esq., one of his majesty's justices of the 
peace in and for the said county, upon oath of Gf. jST;, a credible wit- 
ness, for that the said A, B» hath \here set forih the offence j describing 
it particularly in the words of the stattde, as near as may be] contrary to 
ihe statute in that case made and provided, by reason whereof the said 
A, B. hath forfeited the sum of to be distributed as 

herein is mentioned, whidi he hath refused jto pay : these are there- 
fore, in his majesty's name, to command you, to levy the said sum of 
by distress of the goods and chattels of him the said 
A. B, ; and if within the space of four days next after such distress by 
yoti taken, the said sum, together wi^ the reasonable charges of takitig 
and keeping the same, shall not be paid, that then you do sell the said 
goods and chattels so bv you distramed, and out of the money ariising 
by such sale, that you do pay one half of the said sum of 
to E, F, of who informed me of the said 

offence, and the other half of the said sum of to /. JT. 

the surveyor of the turnpike road [describing »q, where the said ofrence;^ 
neglect, or default happened, to be employed toward the repair of the 
siud road, returning the overplus on dematid, to him, the safd A. J7.(the 
reasonable charges of taking, keeping and selling the said distress h&- 
ing first deducted) ; and if sufficient distress cannot be fouiid df t^e 
goods and chattels of the said A, B., whereon to levy the* Bald sum of 

, that then you certify the sai&e to ihe,: together ^th 
.this wammt. ,- . ..,■ 

' GriveH under my hand and seal, the day of 



CD. 



General turnpike act, 3 G. 4. c. 126. Nb. 3f XI 



I - . .' I ....■...-■• 

Betum of the Constable, to be made upon tiie .Warrant of lUs* 

tres8> where there are no Effects.^ 

I^ Ai B^ f^onitabb of the (parigk^ etc*)oi . , , ..■■'■■. ^itttfae 

^^^ifi^t (iiiji/.u^ ..... > c^doJrardi>y (^flafy/AiidAialieiitatby^a^ 



Appendix. 

by virtue of this warrant, i have made diligent search for the goods of 
the within named , and that I can find no sufficient 

goods whereon to levy the within sum of 

As witness my hand, the day of 

A. B, 
Sworn before me, the day and year, etc, 

a D. 

General turnpike act, 3 G. 4. c. 126. No. XXII. 
Commitment for Want of Distress. 

To the (Constable) of in the said county y and to the (Keeper) 

of the common gaol (or the house of correction) at , in the 

said county. 

County of to wit. 

Whereas, A, B, of in the said county, was on the 

day of , convicted before me, C Z).,Esq., One of his Ma- 

jesty's justices of the peace in and for the said county, upon the oath 
of £, F, a credible witness, for that he the said A, B, [Iiere set forth 
the offence], contrary to the statute made in the third year of the reign 
of his Majesty King George the Fourth, ** For regulating Turnpike 
Roads," by reason whereof the said A, B, hath forfeited the sum of 

: And whereas, on the day of 

in the year aforesaid, I did issue my warrant to the (constable) of 

to levy the said sum of by diistress and 

sale of the goods and chattels of him the said A. B,, and to distribute 
the same according to the directions of the said statute : And whereas 
it duly appears to me, upon the oath of the said (constable), that the 
said (constable) hath used his best endeavours to levy the said sum on 
the goods and chattels of the said A. B, as aforesaid; but that no suffi- 
cient distress can be had whereon to levy the same : these are therefore 
to command you, the said (constable) of aforesaid, to ap- 

prehend the said A, B,, and him safely to convey to the common gaol 
{or house of correction) at in the said county, and there 

deliver him to the keeper thereof together with this precept : And I 
do also command you the said keeper, to receive and keep in your 
custody the said A, B. for the space of three months, unless the said 
sum shall be sooner paid pursuant to the said conviction and warrant ; 
and for so doing this shall be your sufficient warrant. 

Given under my hand and seal, the day of 

in the year of our Lord 18 • 

C. D. 

Bum's Justice, Vol. II. p. 761. See p. 147. 

Warrant of Distress for not Scouring Ditches, &c. 

• . ■.»■'." 

to wit. 

To the constable of the patiih of in the county of 

' k^orasinuch as il. O., of the parish of /.: ^ in the said 

countir of' . •• fk cooviotad before me, G. C, Esq., one at* 16 nm- ; 



jesty's justices of the peace in and for the said county; for that he the 
said^wO. (being theoccupkr of lands next adjoining to the common 
highway in the said parish of , and liable to cleanse, opeOy 

and seour the ditch and drain lying between the said common highway 
and tl^e lands so occupied by him, the said A, O, as aforesaid, in order 
to drain and keep dry the said common highway next unto such ditch, 
as often as occasion should be, and having had due and legal notice 
from the surveyors of the said parish to open, cleanse, and scour the 
said ditch or drain so adjoining to the said highway as aforesaid) hath 
for the space of ten days after such notice, neglected, refused, and 
made default in opening, cleansing, and scouring the said ditch or drain 
adjoining to the said highway in the said parish of , whereby 

he hath forfeited the sum of ten shillings. 

These are, therefore, in his said majesty's namej to command you to 
levy the said sum of ten shillings, by distress of the goods of him, the 
said A, O., and if within the space of five days next after such distress, 
by you taken, the said sum of ten shillings, together with the reason- 
able charges of taking and keeping the said distress, shall not be paid, 
that then you do sell the said goods so by you distrained ; and out of 
the money arising by such sale, that you do pay the said sum of ten 
shillings to him the said surveyor,* to be employed in such manner as 
the statute in that case directs, returning to him, the said A, O., the 
overplus upon demand. 

Given under my hand and seal this day of 

in the year of our Lord • 

G.C. 



Warrant, ^ ' 

General turnpike act, 3 G. 4. c. 126. No. XV. See p. 180. 

Warrant from a Justice of the Peace to enter the Toll-Gate 
House^ and remove the Persons therein. 

7b the (Constable, Headborough, or Tithingman), <^ , 

in the said County. 
County of to wit. 

Whereas complaint hath been made unto me, A, B,, Esq., one of his 
majesty's justices of the peace for the said county, upon tJie oath of 

and other evidence now produced to me, that 
C, D,, who now inhabits the turnpike or toll-gate house at , 

uport the turnpike-road leading from to , 

and was appomted to collect the tolls there, hath been duly dischai^ed 
by the trustees of the said turnpike road, from any further collecting 
or receiving the tolls arising at the said gate, and hath refused and still 
doth refuse to quit the- possession of the said house, and the said C, D» 
having been summoned to appear before me this day, to shew canse 
why he should not be removed from the said house, and having shewn 
no sufficient cause for that purpose [or not having appeared], I da 
hereby authorize and require you, with such assistance as shall be ne* 
cessary, to enter into the said toll-house or turnpike-house, and the 
buildings belonging thereto, in the d^ time, and to remove the said 
C. 2>., and ail such persons as shall be found therein, together with lui 



perwn lately a^Krinted bjr tile €raste«« td icdifect sikth^tialfe/iMM^ 
liotBMiieii tb««of, fbi» which tMtthiM be your«u£&meitt #ill<#adt. ^or>t^ 
' 'Oiwn under my hand and seal tMs '^ daj^^-. >' ^c'^-^ 
[•2!M»./^nli fiUtt^be varied U nM ike eM$e itf'ihe widM ot^fipii^f^A 

deceased coUector.] ■ \ . . i:...t ..•; 



Bom's Justice, Vol. IL p. 762. Sea^^ 27- 



:\ 



X» Warrant to apprehend the Drirer of a Waggon; CSirtii&b. 

fur Miftbeba^our. «.«,.;:] 



yoi 



CoiMy of to wit. Totdi amttMei, and Mer kknuy^tjih 

officers of the peace for the Maid counttf, 
' These are, in his majesty^s name, to command yon» and efttrVof 
ou, u^on sight hereof, to take aqd bring before me; or some btiicr of 
majesty^s justices of the peace for die smd county/ the* body of 
ul. D., the driver of a certiun belon^ngtO - ' '? , 

of , in the saSd connf^ » to answer to nU-aadi 

matters and things, as on his m»jcl€jr*8 behalf, are on <Nift otjikfted 
ilgainst him by , for riding upon a certain earriatc^ofled 

a , in a public highway in the sdd county, W: tlie'said 

A.D. not having some other person on foot or on hondbttcik to'^^de 
the same, and which said carriage was not then conducted!^ some 
person holding the reins thereof. Hereof fail not at your peril. 
: Given iinder my hand, and seal, this day of ., 

and in the year or our Lord 

Weighing Engine, 

General turnpike act^ 3 Geo. 4. c. 126. No. I. See p. 142. 
Order of Trustees for Erecting a Weighing Engine. 

At a Meedne of the Trustees of the Turnpike Roads, under im, set 

gassed in the year of the reign of his Majes^ 

3ng George the , " For" \state the title o/theaeflhM 

at ' the day of 

In pursuance of the powers given to us by an act passed in the dmd 
year of the reign of his majesty King George the Fourth, for regulating 
turnpike roads, we do hereby order that an ei^ne proper for the 
weighing of carriages of the constructions and weights specified intfie 
said act, be forthwith erected at, or as near as conveniently may be to 
the toll-gate or bar now erected upon the said turnpike road at 
' ; and that A, B. the [treasurer, clerk or\ surveyor 

of the said turnpike road, do contract with some proper person [or, 
with C Z>.] [tn case the trustees shall think Jit to name the person], for 
the making and erecting such engine, and do inspect and take care 
that the same is properly done ; and we do order the gatekeeper at the 
said gate or bar for the time being to attend the said weighing engine, 
and carefully to weigh all carriages passing loaded upon the said road, 
at the place where such engine shall be erected, together v^ith the 
loading thereof, and to take the several additional tolls, or rates for 



FomUf ' 

Qi^r^igtiVBnd^v^ tickets of the w^bt of siidi oarriages and load- 
^Ig, ^!Khei);i^equired b^ the driver thereof, aod also t0 enter in a feparafef 
book tp.^)^ k^ bfthira for thajt mirpese, an account of every car* 
riage so weighed^ which shall with the loading exceed, the weights 
allowed by the s^Uact^^and account to us for the money received lor 
all such overweight. 

General turnpike act> 3 G. 4. c. 126. No. III. See p. 142. 

Agrreemeni; between Trustees of different Turnpike 'Roads i^ 
Erecting One Weighing £ng^ne for the Use of such Ro£Ais. 

At a Meeting of the Trustees of the Turnpike Roads, under an act 
passed in the year of the reign of King George the 

* : ''For '* [state the principal part of the title of the ocQ and also of the 
Trustees of the Turnpike Koads, under an act passed in the 
year of the reign of King George the " For " [&c. 4U 

o&ove], held at the day of 

f for the purpose of agreeing upon and ordering a Weighing Engine 
at the joint expence of the Trustees, for the use o£ the said several 

. Turnpike Roads, pursuant to the powers given by an act passed in 

,. the third }'ear of the rdgn of his majesty King George the Fourth, 

^.' "For regulating Turnpike Roads:" 

'It appearing to us, that a weighing engine maf be ercicted kt 
/ [describing the spot where it can be most eofteemenUy 

placed], which will accommodate both the said turnpike roads^ accord- 
mg to the true intent and meaning of the said act: we do therefof^ 
order, &c. [as in the form above mentioned], and we do hereby agree 
and order, that the expences of making and erecting the said weighing 
engine, and the sum of which we do hereby agree 

and order shall be paid to the toll gatherer attending the said toll-^te 
for the time being, weekly for his extraordinary trouble in attending 
the said weighing engine, shall be advanced and paid by the treasurers 
of the ssad several turnpike roads, in the shares and proportions fol- 
lowing: viz. that the treasurer of the road shall pay [one 
half], [two third], [three fourth] parts thereof, [as the trustees shall 
^ree], and the treasurer of the road shall pay the remain- 
ing [one half], [one third], or [one fourth] part thereof; and that the 
money to be received at the said weighing engine by forfeitures for 
overwe^ht, shall be paid to the said respective treasurers in the like 
proportions^ and applied by them for the us^ of the said respec^^ 
Jumpike roads^ 

(Signed) 

Widening Highways. See Highways, 
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II. PRECEDENTS OP IXDICTMEKtS, 
PLEADINGS, ETC. 



INDICTMENTS FOR THE NON-REPAIR OF HIGHWAYS', 

AND PLEAS THERETO. 



Indictment against the Inhabitants of a Parish for not repairing 

a common Higliway. 

That on, &c., there was, and from thence hitherto hath been, and 
still is, a certain common King's highway, leading from A, in the coun- 
ty of C, towards and unto 2). in the said county, for all the liege sub- 
jects of our said lord the King, with their horses, coaches, carts and 
carriitfes, to go, return, pass, repass, ride and labour, at their (i«e will 
and pleasure; and that a certain part of the same King's common hLifa- 
way, situate, lying and being in ttie parish of F, in the county ofjf., 
contmning in length and in breadth , on, frc. was 

and from thence until the day of the taking of this inquisition, hath, 
been and still is at the parish of F, in the coanty moresaid, very 
ruinous, miry, deep, broken and in great decay for want of due repa- 
ration and amendment of the same, so that the liege subjects of our 
said lord the King through the same way, with their horses, coaches, 
carts and carriages, could not, during the time last aforesaid, nor yet 
can go, return, pass, repass, ride, and labour, without great danger of 
their lives and the loss of their goods, to the great damage and com- 
mon nuisance of all the liege subjects of our said lord the King, 
through the same way going, returning, passing, repassing, riding, 
and labouring, and against the peace of our said lord the King, 
his crown and dignity, and that the inhabitants of the said parish of 
F, in the said county of Af., the common highway aforesaid, so as 
aforesaid being in decay, ought to repair and amend when and so ofteti 
as it should or shall be necessary. 

Plea by two of the Inhabitants of a Parish that they are ^Q^ 
Guilty as to part of the Road in question, and as to the 
rest, that it ought to be repaired by particular individuals, by 
reason of the inclosure of certain Lands. 

And A, B. and C. D. two of the inhabitants of the said parish of M. 
for themselves and the rest of the inhabitants of the said parish of M^ 
except E. JP., G. H,, and J. K, come, and having heard the said in- 
dictment read, say, that as to certain part of the said highway, in the 
sud indictment specified, and therein mentioned to be ruinous and in 
decay, beginning at A, and extending from thence to B, in the said in- 
dictment mentioned, and therein alleged to be ruinous and in decay at 
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tforeseidy they are not guilty of the premises in the said indictment 
kp^ufied, above laid to their charge, as by the said indictment is above 
supposed, and of this they put themselves upon the country, &c, ; and 
as to the residue of the same highway, they say, that they do not in- 
tend, that our sud lord the King will farther proceed agsdnst the said 
inhabitants of the said hamlet of M, or any of them, except the said 
JE, F, and G. H. and /. JT., by reason of the premises in tne said in- 
dictment specified ; because, they say, that the said residue of the said 
highway, in the said indictment mentioned, and therein alleged td 
be ruinous, miry, deep, broken, and. in decay, adjoins, and from time 
wlHsreof* the memorjr of mail is not to the contrary, hathiadjoined to 
certain lands in the parish of M. aforesaid, now and at the time of the 
taking of the said inquisition, in the several occupations of the said 
E, F, and G> H, and /. JC, ; and that the smd residue of the said high- 
way, in the said indictment mentioned, and therein alleged to be ruin- 
ous, deep, minr> broken and in decay as aforessud, from time whereof 
Uie memory of man is not to the tontrary, until the inclosure thereof 
hereinafter mentioned, was a cettsdn common King's highway, upon 
and leading over a certain piece of open and uninclosed ground, 
called , of which the said several lands, in the several 

occupations of the s^d JE, F.y G, H, and /. JT. were parcel, and not 
separated or divided from the same by any fence or inclosure. And 
ihat afterwards, to wit, on, &c. the same residue of die same highway 
'was inclosed on both sides thereof by certain fences, then erected and 
made in and upon the said respective lands, now in the occupation of 
the said E. F. and G. 27. and /. JT., and continually from that time 
hitherto hath continued, and still continues, so inclosed as aforesaid; 
and at the time oi^jthe taking the said indictment, and continually from 
thenceforth hitherto hath been, and still is continued so inclosed by 
(he said E, F, G, H. and /• JT. respectively, by and witii the respective 
fences of their said respective lands. And that the said E. F, G. ^. 
and J. K, respectively, by reason of their smd continuance of the said 
inclosure of the said residue of the siud highway, so being ruinous and 
in decay as aforesmd, ought to have repaired and amended, and still 
ought to repair and amend, the said residue of the same highway, so 
long as tiiev have continued and shall continue the said inclosure, in 
JBannef following : that is to say, the said E, F. ought to repair and 
amend so much of the sdd residue of the said highway throughout the 
whole breadth thereof, as hath been so continued inclosed by him, on 
both sides thereof as aforesaid ; and so much thereof as hath been so 
continued inclosed by him on one side thereof only, the said E. X 
ought to repair the same highway, on that side thereof, as far as the 
middle of the same highway; and the said G,1I, and /.iT. respectively 
ought, in like manner, to repair the respective parts of the said residue 
of the ssud highway adjoining to the said reactive inclosures, so con- 
tinued by them respectively as aforesaid, throughout the whole breadth 
thereof; where the same is so inclosed by tiiem respectively on both 
sides thereof, and where the same is so inclosed by either of them on 
one side thereof only, then the said G, H. and /. K, respectively ought 
to repair the same respective parts, so inclosed by either of tnem on 
one side, on such respective side only as far as the middle of the sam^ 
highway, so long as their said respective inclosures shall be continued 
by them respectively as aforesaid; and this the aboveraentioned A.B* 
and CD. for themselves and the rest of the inhabitants of the ial9 
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parish ef M^ (except ai aforoMid) are ready to rerify; wherefore thisj^ 

Say judgement of the court here, and that they may be dinnttsed «Kd 
schaijged of the premuet in the said incfictment above vgtsafiisA: ** 

Plea, that the Parish consists of several Towaships^ each -fsi 
which is bound by Custom to repair its own Roada* ' 

And A, B, and C. JD., two of the inhabitants of the parish of B.,hf 
M, N,f their attorney, for themselves and the rest of the inhabitants ii 
the said purish, except the inhabitants of the townships of C and H. 
hereinafter 'mentioned, come, and having heard the said indictflseni 
reeid, say, that they do not intend that our said lord the Kio^ ooght 
further to proceed against the inhabitants of J?, except as aforesaid, 
by reason of the premises in the said indictment specified, because they 
say that the said parish of ^. now is, and at the time of the taking of the 
said inquisition was, and from time whereof the monory of man b not 
to the contrary, hitherto hath been divided into divors, to wit, seven 
districts and different townships, that is to say, one township there 
called C, and one other townsnip there called J7., an3 that mthin the 
said parish there now is, and at the time of the taking the said inquisii 
tion there was, and during all the time aforesaid there hath beea^a cer> 
tain ancient and laudable custom there during all the time aforesaid i»ed 
and approved of: that is to say, that the inhabitants of each of the i|dd 
sereral townships, from time whereof the memory of man is not to the 
contrary, have repaired, maintained, and amended, and have used attil 
been accustomed to repair, maintain, and amend, and duriiu^ all llill 
time aforesaid of right ought to have repaired, maintained, and aqiend^ 
ed, and still of right ought to reptdr, maintain and Amend, all vbA ef^ 
the King's common highways lying and being within thdr own raa^Hie^ 
tiye townships, that would be otherwise repairable by the ii^l^tants of 
^e said parish of S. at large, when and as often as necessaiy; and 
that the mhabitants of the said parish at large have not, durii^ all off 
any part of the time aforesaid, repaired, maintained, or amended, and 
have not been used or accustomea to repair, maintain, or amend, and 
of right oug;ht not to repair, maintain, or amend the King's commott 
highways within the said parish, or any of them or any part thereoC 
And the said defendants further say, that so much of the said common 
King's highway, in the said indictment mentioned, and therein alleged 
to be ruinous and in decay, as beginning at Af. in the parish afbresud, 
extends from thence eastwards, for the length of yards, 

now is, and during all the time aforesaid, hath been situate and lying 
within the said township called C, and during all that time wm and it 
one of the King's highways in that township, that, but for the said eut* 
torn, would be repairable iy the inhabitants of the said parish at hu^; 
and ^at the same part of the said highway, during all the rime aforoj* 
said, of right has been^ repairable, and during all that time ought to 
have been repaired, maintained, and amended, and still of right ought 
to be repaired, maintained, and amended, by virtue of the said custom, 
by the inhabitants of the said township called C, when and as often aa 
necessary, and not by the inhabitants of the said parish of B, at large; 
and that the residue of the said highway in the said indictment men- 
tioned, and therein alleged to be ruinous and in decay, now is, and 
during all the time aforesaid has been, situate and lying within the 
township called If,, and during all that time was andf is one of the 
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Kitg'fl csoBMaoii higl^wBVsia that towashlp, tht^ but lor the said euttom, 
wottid be repairable by the ioh^titaats of the Mud parish at larse, and that 
the sane part oi the said highway, durins all the time aforesaid, ojf 
right hath been repairable, and during S\ that time ought to have 
been rel3&ire4» maintained, and amende^ and still of rkht ought to be 
repaired, maintained and am.^ded, by virtue of the siud custom^ by ih'e 
innabitants of the said township called J7., When, and as often as ne- 
cessary, and not by the inhabitants of the said parish at large ; and this 
the said A. B. and C. 2>. are ready to verify, ^erefore they pray judge- 
ment, &c. {at before,) 

See other Precedents of Pleas by the Parish. Starkie's Criminal 
Pleading, Vol; II. pp. 80a 80d. 6 Went. ^94^ A^ohbold'B Crimfaud 
Pleading, p. 418, &c« 



Indictment against a particular Division of a Parish for not Re- 
pairing a Highway. Stai^kie, Vol. II. p. 696. 

f^lea bv a Township tb an Indictment for not Itepainng ^ High- 
wftyj don^ession as to Part^ Not Ouiky as to the ftest. Id. p. 808. 

Aild A. J?» ftnd C Z>., ftci, stiy, that as to so much of the said l^gh* 
wlqr Sn the ^aid indictment meotioiiedg and tiierdn supposed to bo 
ruiApol, miiy^ de^, broken and in decay, a$ lies betwixt the sai4 plaoe 
19 the said |fidifiiniciBil mentiolied, called B, G, and a certain place at 
Ae townshipf 6f (I^MJforesatd^ called S» H., containing in length 
vM^i they" cammflMiy that th^ are guilty <^ the premises in tha( 
oehalf abote hlid fo their charge, in manner and form as by the sajd 
ipdi^^xoetit b above supposed and Idleged; and as to the rest of tha 
pfemisee^ by the sidd inoictitient above laid to their chaige, diey sw 
for themielves and the rest of the inhabitants of the tqwn^ip of ^. 
^resaid^ that they are not gtiilty thereof ia manner and form as in 
and by the said indictment is above supposedf and of this they put 
t|i6ifa«mTe8 upon the cdoHry^ 8u. 

« 

General Issue. Arcbb. p. 424. 

And J. S^ and «/*« JV., two of the inhabitants of the said district or 
township called C, in the said parish of F, B,, by A. ^., their attorney, 
for themselves and the rest of the inhabitants of the said district or town- 
ship, come into court here, and having heard the siud indictment read, 
say, that they are not guilty of the said premises in ^e said indictment 
above specified and charged upon^ than; and ai this they put theitH 
selves upon the country, &c* 

Indictment against an individual iqr nbi Itej^ring a Roadj to 
the ll^MUf of which he was bounds ratume tenurge. 

{The same foarm as in the indietlnent against a parish, only at (ho 
cad, instead <^ charging <lie inhaHtasts with the repair, say, ^^And 

aa2 
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that A. B. late of^ &c.^ etq. ought, b^ reason of his tenure of certaid 
lands, situate, lyin^ and bmg at, &c in the county aforesai4» to^repfa^, 
and amend the said highway, when and so often as it shall be' neibea-! 
sarr**]. 

See Starkie ut suprii, p. 695, and see other precedents of indict- 
ments for non^repur. Id. pp. 698. 782. 4 Wentw. 157, &c. 6 Wentw. 
Index, tit viii. 

General Issue, Archb. p. 423. 

And the siud A. C, by A. B^ his attorney, comes into court her^ 
and having heard the said indictment read, says that he is not guilty 
of the said premises in the said indictment above specified and charged 
upon him ; and of this he puts himself upon the country, &c. 

Replication^ denying the liability ratiane tenures. 

And M, N.y esq., coroner and attorney of our said sovereign lord 
the King, in the court of our said lord the King, before the Kins him- 
self, who prosecuteth foi: our scud lord the Eling in this behalf, S>r our 
sovereign lord the King saith, that by any thing in the said plea abqve 
alleged, our said lord the King ought not to be barred from prose- 
cuting the said indictment against the said inhabitants of the 'said pa- 
rish of L, in the said county of ilf., because, prolesdi^ that he doth' 
not acknawledge any thine in the said plea to be true for plea in this 
behalf, for our said lord the King saith, that the sald^£. F,^ by reason 
of his tenure of the said lands and tenements in ^tfee said plea men-- 
tioned, ought not to repair the said part of the saidlSehway by die said 
indictment supposed to be out of repair, as in the s^ plea is above al- 
leged ;'ahd this the said coroner and attorney of our said lord the King^ 
for our said lord the King prayeth may be inquired of by the countnr; 
and the said A, B, and C, Z>., two of the inhabitants of the said pansK 
of , for themselves and the rest of the inhabitants of 

the said parish do the like. 

See otner Precedents of Pleas, &c. in case of Non-Repair, Starkie, 
ut supra, pp. 805, 806. 814. 4 Wentw. 161. 6 Wentw. Index, tit viiL 

Indictments — Obstructions, Stark, p. 690. 

Indictment for Digging a Hole in a Street^ being the Kin^s. 

Highway. 

to wit. 
The jurors for our lord the King upon their oath present that 
A, O. late of . ^° «^^» ^^ ^c. 

in a certain street, being the King's common highway there, called 

, (used for all the King's subjects with their horses, 
coaches, carts, and carriages, to go, return, ride, pass, repass, and la- 
bour at their free will and pleasure), unlawfully and injuriously did dig, 
and cause to be dug, a certain pit, containing in circumference fifbeen 
feet, and in depth thirteen feet; and the same pit, so as aforesaid dug, 
and caused to be dug, in the street and highway aforesaid, from the 
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day and year aforesaid^ until , at, &c., unlawfully and in- 

juriously did condnue. By reason whereof, the King's subjects, during 
the time aforesaid, could not go, return, pass, repass, ride, and labour 
Iwith their horses, coaches, carts, and carriages, in, by, and through the . 
sanie street and highway as they were wont and oUght to do, without 
great peril and danger bf their fives, to the great damage and common 
nuisance of all the liege subjects of our said lord the King, in, by, and 
through the same street and highway, going, returning, passing, re- 
passing, riding, and labouring, and against the peace, &c. 

See other indictments of a similar kind, Starkie, p. 691. Arch- 
bold, p. 413. Bum's Justice, Vol. II. p. 770. 



Indictment for Encroaching upon a Highway, by Building 
thereupon. Burn's Justi(:e> Vol. II. p. 7w. 

to wit. 
The jurors for our lord the Eling upon their oath present. That 
A, O. late of , carpenter, on the day of 

in the year ¥dth force and 

arms, at in and upon a common highway, in a certain 

place commonly called there, leading from 

to by a certain building there, containing in length 

feet, and in breadth feet, by him the said A, O. erected, 

and built, hath unlawfully and unjustly encroached, and doth yet en** 
•croachy and the building aforesaid, so as is aforesaid erected and built 
by him the said AJDl from the aforesaid . day of 

in the year aforesw unto the day of exhibiting this information, at 

aforesaid, in the county aforesaid, with force and arms 
unlawfully and unjustly hath continued, and doth continue, by reason 
whereof the common highway aforesaid hath become and is greatly 
straitened, so that the liege subjects of the said lord the Kins upon 
and through the same common highway aforesaid, with their norses, 
carts, and carriages cannot go, pass, ride, and labour as they ought and 
were wont to do, to the great and common nuisance of all the liege 
subjects of the said lord the King in and through the said common 
highway going, passing, riding, and labouring, and against the peace of 
the said lord the King. 



Indictment for Indosing the Highway. Ibid. 

to wit. 
The jurors for our said lord the King upon their oath present. That 
whereas from the time whereof the memory of man is not to the con- 
trary, the liege subjects of our said lord the King had and lawfully used 
a certain common highway at in the said county, in a 

certain place there called , leading irom the town of 

aforesaid, to the town of , for themselves and their goodtf 

without any stoppage or hindrance by any ditches, hedges, or other 
obstacles whatsoever ; nevertheless, one A, O. of afore- 

said, in the county of aforesaid, yeoman, on the 

day of in the year of the reign of 
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with force find »nn%, at aforeMid, in ^e eounty of 

aforesaid, in tbe place aforesaid, called upon the eornmon 

highway aforesaid, a certain" ditch and quickset hedge did make, and 
the said ditch and quickset hedge so as aforesaid made, doth yet con- 
tinue and keep, to the great stoppage and hindrance of the liege snb- 
iects of our said lord the King passing in and through the said eommoa 
highway, and against the peace of our said lord the King. 



Indictments, Pleas, ^Cf^Noti -^repair qf Bridges^ Stari^^ Vol. IJ. 

p. 701. 

Far not Repairing a Public Bri^^ 

That a certfdn common bridse, commonly called ^ , 

lying and being in the parish of B. in the county of B,, in the common 
King's highway, there leading from B* aforesaid, in the couaty afore- 
said, to the town of jR. in the same county, being a common highway 
ibr all the liege subjects of our said lord the King,, and his predeces^ 
sora^ with horses, carts, mod earriagjes, ta pass and repass, ride andi ht 
hour, at their free will and pleasure, on, &c. was and stilL is in great 
decay, brol^en and ruinous, so that the liege sufcgects of our said lord 
the King, in, upon, and over the said bridge, with horaes^ cafts, and 
carriages, could not ani cannot fo^ and repass^ ride aiul labour as 
they oM^ht and were accustomed ta do, to the gceat damage and eoab^ 
mon nmsanoe, &e^ and against the peace, &c .[fitii^ protecuHom Ar 
pgainti an indmdual tatiimg tenutiB, tiken aUegeii "B ^^ '^^ ^ 1*^ ^ 
J^c, by reason of his tenure of certain landa^ lykig in the parish of B, 
In tbe laid county, it bound to sefkair and amend the stad cowimwi 
bndge as often and whenever it shall be necessary, [ff agamii a 
wunif/i allege,] and that the inhabitants oi the county aSoT^mi are 
hound to repmr and amend the said common bridge^ when aa4 40 olbca 
as it shall be necessary. 

For other such precedents^ see Archbold, p. 48^ 

Plea by an Individual to an Indictment for not Repairii^ tm 

Highway or Bridge. Stark, p. 808. 

And the said A, B., by C. !>., his attorney, comes, and having heard 
the said indictment read to him, says, that he is not guiltv of ute pre- 
mises in tbe said indictment specified, above laid to bis charge, and of 
this» ]^e the ^aid 4' B* puts himself upon the country. 

JD^urrer to aii Indictment against a CouqI^ fixr the JSloo-iqiair 
of a Pnbliie Bridge. Starkie^ p. 800. 



Precedents of Indkim^nis, Pleadings, S^. ^ 356 

Precedents of Declarations, Pleas, S^x, respecting Rights cf 

Way. 

XndMtatus Assumpsit for Tolls on Loaded Carriages passing 
over a Bridge. Chitty's Pleadings^ Vol. II. p. 47. 

Indebitatus Assumpsit for the Use of a Way. Chitt^'s 

Pleadings, Vol. II. p. 39. 

Case for Disturbance of a Way. Cbitty, Vol. II. p. 405. 

For that whereas, the said A, B, before and at the time of the com- 
mitting of the grievance hereinafter nestt mentioned, was, and from ' 
thence hitherto hath been, and still is, lawfully possessed of a certain 
messuage and garden thereto belonging, with the appurtenances, 
situate, lying, and being at, &c. And 6y reason thereof^ the said A. B,^ 
during ail the time aforesaid, ought to have had, and still of right 
ought to have, a certain way from and out of the said garden, unto. 
Into, throrugh, and over a certain close, in the parish aforesaid, and 
from and out of the same, unto and into a certain wharf, or quay, of ^ 
the said A, B, in the parish aforesaid, and so back again firom the said 
wharf, or quay, unto and into, through, over, and along the said close, 
and from and out of the same unto and into the said garden of the said 
A, B, for himself and his servants, on foot, to go, return, pass, and re* 
pass every year, and at all times of the year, at his and their free will 
and pleasure, as to the said messuage tind garden, with the appurte- 
nances of the said A, B. belonging and appertaining. Yet the sud 
C jD., well knowing the premises, but wrongfully and unjustly contriv- 
ing, land intending \o injure the said A. B, in that behalf, and to deprive 
him of the use and benefit of his said way, whilst he, the said A, B,, 
was so possessed of his said messuage and garden, with the appurte- 
nances as aforesaid, to wit, on, &c., and on divers other days and 
times between that day and the day of exhibiting this bill, at, &c. 
aforesaid, wrongfully and injuriously placed and erected, and caused 
and procured to be placed and erected, divers large quantities of boards, 
planks, and wood, in and across the said way, and put and placed, and 
caused and procured to be put and placed, divers other large quantities 
of wood and timber in the said way, and kept and continued the said 
boards, planks, and wood, so placed and erected in and across the said 
way as aforesaid, and also the said other wood and timber in the same 
way as aforesaid, for a long space of time, to wit, hitherto, and thereby 
during all the time aforesaid, the s^d way was and still is greatly ob- 
structed and stopped up; and the said A. B, by means thereof could 
not, during the tune aforesaid, or any part thereof, nor can he now 
have or enjoy his said way, as he of right ought to have done, and 
otherwise might and would have done, and hath been, and is by means 
of the premises deprived of the use, benefit, and advantage thereof^ to 
vrit, at, &c. aforesaid. 

And whereas also, the ssud A. B. before and at the time of the com- secondoount, 
mitting of the grievances hereinafter mentioned was, and from thence P* 407. 
hitherto hath been, and still is, lawfully possessed of a certain other 
messuage, with the appurtenances, situate at, &c., ahd by reason 
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hereof the «aitl 4> B. during all the time libreMtdy ought to have had, 
luad still of right ought to miTe, a certain way from the said mesnttce 
of the said A, B. unto, into» through, and over a certain closbin ^ 
parish aforesaid, unto and into a certain common and public highway 
in the county aforesaid, and so back again from the same common and 
public highway, unto, into, throu^ and over the said clooe, and from 
thence into the said messuage <n the said A» B, for himself and his 
mervants to go, return, pass, and repass, on foot, every year, at all 
times of the year, at hu and their free will and fdeMure, as to bis uad 
iast-roentioned messua^ wiA the appurtenances belonging and ap- 
pertaining. Yet the said C 2>., well knowing the said last-mentioned 
premises, but wrongfully and unjjustly intending to iniure the said 4' B. 
in that behalf and to oeprive him of the use and benefit of his nid 
last-mentioned way, whilst he the said 4* B. was so possessed of the 
jaid last-mentioned messuage, with the appurtenances, and so entitled 
to the said way as aforesaid^ to wit, on, &c. as aforesaid; and on divers 
.other days and times between, &c. at, &c. aforesaid, wroi^fiiUy and 
injuriously stopped up and obstructed the said last-mentioned way, and 
the said J. B, by means thereof could not, during the time aforesaid, 
jaoT can he have or enjoy his said last-mentioned way, as he of right 
ought to have done, and otherwise might and would have done^ luid 
haUi been, and is deprived of the use, benefit, and advantage thereof^ 
jto wit, at, &c aforesaid. 

Sec other precedents^ .8 Wentw. Index, Iv. (5). 9 Wentw. IndeX| 
j^v. 3 I^d. Uayin. 8$, 



Disturlimnee of a Perry. Chit. Vol. III. p. 447. 

For that whereas the sud plaintiffs, before and at the time of th^ 
committing of the grievances hereinafter in this count mentioned* 
were, and from thence hitherto have been, and still are, entitled as 
trustees for the society of free waterman of the river Thames, residing 
at Greenwich, in the county of Kent, called the Isle of Dogs Ferry 
Society, to the fee-simple and inheritance of an ancient ferry, called 
Potter's Ferry, for foot passengers and goods belonging to such foot 
passengers, across the river Thames, to and from a certain place in the 
Isle or Dogs, in the parish of St. Dunstan Stebonheath, otherwise 
Stepney, in the county of Middlesex, from and to Greenwich, in the 
.county of Kent, taking for the carriage and conveyance of such pas- 
sengers and their goods, over and across such ferry, in any boat or 
boats kept by, or by the authority of them the said plaintiff for that 
purpose, certain reasonable freights or ferryages, to wit, two-pence for 
every person on foot; nevertheless, the said defendant, noti)eing one 
of the free watermen aforesaid, but well' knowing the premises, and 
contriring to disturb and injure the said plaintiffi m the peaceable iwd 
lawful enjoyment of their said ferry, heretofore, to wit, on the 
day of , in the year of our Lord , and .on 

divers other days between that day and the day of exhibiting this bill, 
to wit, at Westminster, in the county of Middlesex, injuriously and 
unlawfully, and against the will of the said plaintiffs, carried and con- 
veyed in a. certain boat of him the said defendant, divers foot passen- 
gers for hire, over and across the said river Thames, and upon the said 
part of the same river where the said plaintiffs had such ferry as albre- 
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wd, and upon the said ferry of them the said plmntiffi, by reason 
"ivhoreof the said plaintiffi faaTe lost and been deprived of divers pro- 
fits and emolnments^ which would otherwise have arisen and accrued 
to them from the enjoyment of their said ferry, and have been and are 
greatly prejudiced and disturbed in the possession thereof^ and their 
right and title thereto, to wit, at Westminster aforesaid, in the county 
of Middlesex aforesaid. And the said plaintifis further say, that they 
ithe said plaintifis so being entitled as trustees for the said society, to 
the fee-sunple and inheritance of the said ferry as aforesaid, the said 
defendant not being one of the firee watermen aforesaid, but ¥rell 
knowing the premises, and further contriving to disturb and injure the 
said plaintifis in the peaceable and lawful enjoyment of their said 
ferry, heretofore, and whilst the said plaintiffi were so entitled, as 
trustees as aforesaid, to the fee-simple and inheritance of the said 
ferry, to wit, on the said day of , in the 

year of our Lord , and on divers other days and times 

between that day and the day of exhibiting this bill, to wit, at West- 
minster aforesaid, in the county of Middlesex aforesaid, injuriously 
and unlawfully, and against the will of the said plaintifis, danied and 
jconveyc^ in a certain boat of him the said defendant, divers foot pas- 
sengers for hire, over and across the said river Thames, near to the said 
part of the same river, where the said plaintifis had such ferry as 
aforesaid, and near to the said ferry of them the said plaintiffi ; by 
reason whereof the said plaintifis have lost and been deprived of divers 
other profits and emoluments which would otherwise have arisen and 
accrued to them from the enjoyment of their said ferry, and have been 
and are greatly prejudiced and disturbed in the possession thereof, and 
their right and title thereto, to wit, at Westminster aforesaid, in the 
county of Middlesex aforesaid. And also for that whereas the said 
plaintifis, before and at the time of committing the grievances in this 
i^ount mentioned, were and still are lawfully possessed of a certain 
ancient ferry, with the appurtenances, upon and over the river Thames, 
to and from a certain place in the Isle of Dogs, in the parish of St. 
bunstan Stebonheath, otherwise Stepney, in the said county of Mid- 
.dlesex, from and tp Greenwich aforesaid, in the county of Kent afore- 
said, for carrying and conveying, within the said last^nentioned ferry, 
all persons and their ^oods, having occasion for the same, in boats kept 
by and by the authonty of them the said plaintifis there for that pur- 
pose, taking for the same certain reasonable freights and ferryages, to 
wit, two-pence for each person ; yet the said defendant, well knowing 
the premises last aforesaid, but contriving to disturb and injure the 
^d plaintifis in the peaceable enjoyment of their said last-mentioned 
ierry, heretofore, to wit, on the said day of , 

in tlie year of our Lord , and on divers other times be- 

tween that day and the day of exhibiting this bill, to wit, at West- 
minster aforesaid, in the county of Middlesex aforesaid, unlawfully, 
injuriously, and wrongfully, earned and conveyed divers passengers^, for 
hire, in a certain boat, over and across the said river, and upon the 
said part of the said river where the said plaintiff had such ferry as 
last aforesaid, and over, upon, within, and across the said last-mei^ 
tioned ferry of the said plaintifis, and therebv they the said plmntiffii 
lost divers great gains and profits, which would otherwise have accrued 
%o them from the said last-mentioned ferry, and have been disturbed 
>ind disquieted in the possession, thereof, aoii in their right and title 
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thereto, to wit, at Westminflter aforesaid, in the cotmty of Middlesex 
afbresaid. And the said plaintifi^ fbrther say, that they the said pkin- 
tilfii, so being possessed of the said last-mentioned ferry, with the afk^ 
purtenances as aforesaid, the said defendant, well knowing; the premises 
nst aforesaid, but fbrth^ contriving; and intendmg as last aforesaid 
heretofore, and whilst the said plaintiffii were so possessed of ihets 
ttid last-raentioned ferry, with the appurtenances as aforesaid, to wit, 
on the said day of , in the year of our Lord 

, and on dirers other days and times between that day 
and the day of exhibiting this bill, to wit, at Westminster aforesaid, in 
the county of Middlesex aforesaid, unlawfully, i^nrionsly, and wrongs 
fbRy, earned and conT^ed divers passengers, fbr nire, in a certaia boat 
of nim the said defendant, over and across the said river, and near to 
Che said part of the said river where the said plaintifis had such ferry 
as last aforesaid, and near to the said last-mentioned ferry of the said 
plaintiA, and thereby they the said filaintiffs lost divers other ereat 
gains and profits whKh would oChervnse have accrued to them from 
the said last-mentioned ferry, and have been disturbed and disquieted 
in the possession thereof, and in thdr right and title thereto, to wk, 
St Westminster aforesaid, in the county of ftfiddlesex afbresaifi^ to tiie 
damage, &c. 

See 6 B. & C, p. 70S. 
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Trespass^ — Bkas in. 
Plea of Public Right of Way. 

R^htofWay. 9 Wentw. p. 233. 

First, General Issue: And for further plea in this behidf as to all 
the tre^msses in the said declaration mentioned, and above supposed 
to have been done by the said defendant, except the coBoing with force 
and arms, and whatsoever is against the peace of bis present Majesty 
the said defendant, by leave, &c^ says, {actio non); because he says^ 
that the said close in which, &c. in the first count of the said dedara- 
iioo mentioned, and the said close in which, &c., in the second count 
of the said dedaratioB mentioned, are one and the same close, and not 
divers or different closes, and that the said several supposed trespasses 
in the first and second counts of the sud declaration mentioned, ex- 
cept the coBHng with force and arms, and whatever is against the 
poioe of ids present Majesty, are the very same identical trespasses^ 
and not divers or different trespasses, and that in, through, and over 
the said dose in which, &c.y at the said several times when, &c., and 
long before, there was, and yet is a certain common public highway 
ieacung foom the village of Little Hampton, in the said county, to^ 
tiiroi^ and over the said close in which, &c., to the village of Washp- 
iiifpton ia the said county, for all the lie^ subjects of our said lord the 
J£iBg to go, return, pass, and repass^ as- well on foot as on horsdMcl^ 
nnd with their cattle, carts, waggons, and other carriages, in and along 
the said public highway there from die said village of I^ in the said 
county, in, throu^, and over the said close in which. Sec, to the said 
viUage of W., as it was lawful for him to de^ for tbb cause aforesaid, 
and in so d<ung the said defendant, at the said jseveral tiraes^ when, &&, 
with his feet in walkingi and with the feet of the said cattle necessarily 
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end upayoidably trod down, trampled upon, spoiled^ and consumed a 

little of the grass Uiep growing in the said close in which, fee, in the 

said highway there, and the sa^ cattle at the said seveml times wheoL 

&e., in passKig and repassing >long the said higbwa;^ through the said 

«jose ot the said Sir H» G,, in which, &c. as aforesaid, i^nst the will 

of the said defendant, snatched, ate t^, and depastured a little of the 

grass there then growing, doing as little damage to the said dose in 

which, &c., as might be on the occasion aforesaid, and with the said 

carts, waggons, and other earriages, crushed, squeezed, and spoiled a 

little other of the grass of the said 1^ JET, in the said highway there^ 

and ploughed up, turned up, and spoiled a little of the soil in the said 

hiehwa^ there, doing as httle damage as might be on the occasion 

aforesaid ; and because at the and several times when, &c., the said 

hedges, fences, and gates were wrongfully erected, standing, and beiiw 

in the said close in which, &c., across the said way th^e, and the said 

close in which, &:c., across the said way there, and the said gates, at 

the said time when, &c., were wrongfully locked, fastened, and chained 

with the said locks, bars, iron bolts, and chains, and obstructed the 

said way there, so that the said defendant could not pass with the said 

cattle, carts, waggons, and carriages along the said highway there, he, 

the sdd defendant, for having a necessary passage along 8^ over the 

said highway at the said several times when, &c., did a little pull down, 

tear down, break to pieces, and destroy the said hedges, fences, and 

gates, and the said locks, iron bars, bolts, and chains wherewith the 

said last-mentioned gates were then and there locked and fastened, 

broke off, and wrenched from the said last-mentioned gates and the 

materials thereof coming, laid down at the side of the highway 

in the said close in which, &c., and left the same in a convenient 

place there for the use of the said Sir H^ dobjig as little damage as the 

«aid defendant possibly could, which are the several supposed trespasses 

in the stud declaration mentioned, whereof the said Sir Zf. hath above 

complained [except cmning with force and arms, and whatever is 

Against the peace of our present majesty]; and this, &c.; wherefore^ 

£c» : And m further plea in this beoalf as to all the trespasses in the Th^pii» ' 

said declaration mentioned, and above supposed to have been done by 

the said defendant (except, &c.) the said defendant, by leave, &c. {actio 

mon); because lue says> toat the said dosea io which, &c. in the said 

first and second counts of the said declaration mentioned, are one and 

the same close, and not other or different doses, and that the several 

and supposed trespasses in the said first and second counts of the said 

dedaration mennoaed, except as are in this plea above excepted^ 

are the very same identical trespassesi^ and not other or different 

trespasses : And the said defendant further sayi, that William Franl^ w. r. se^; 

hati^ Esq., long before the said first time when, &c., and- at the said mIS!L^ 

several times wben, &c., was. and yet is seised in bis demense as of 

iee of and in a certain mansion-housey messuagei or tenement, and 

lands, with the appurtenances, called Manthouse, situate, lying, and 

being in the parish of Fendoo, in the county aforesaid, and that Prascriptic^ 

the said William, and those whose estates he batfa^ and at the said ^'^^^^o^ 

several times when, &c., had of aad in the. said manor, house, and iocL°kK[uo 

tenement, and lands, with the appurtenances, firom time whereof Jt^^^^ 

tlia memory of man is not to the contrary, have had and used, and hom and 

been accustomed to have and use, and of right ought to have and ^"^^^^ 

use for himsdf and themselves, and his and their fiuriners acd te* 



ion 
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nants, occupien of the said maiision-liouie, messuage, or tenementi 
and lands with the appurteoanceg for the time heing, a certam wBf 
from the said messuage and mansion-house, lands and tenements, 
with the appurtenances, called AT., into, through, and over the 
said close called the Road, in which, &c., into a certain place 
called Washington, and so from thence back again into, through, 
and over the said road in which, &c., to the smd manskxi^ 
house, &c, to go, return, pass, and repass on foot, and with his 
and their cattle, waggons, carts, and carriages every year, at aii 
times of the year, at his and their free will and pleasure, as belonging 
to the said mansion-house, &c., and for enjoying, receiving, and taUng 
the profits thereof, for which reason the said defendant, as the servant 
of the said William, and by his command at the said first time when, 
&c*f and at the said several times when, &c., in the said declaration men- 
tioned, having occasion to go that way, broke and entered the said dose 
in the said declaration mentioned, and passed and repassed throu^ 
and over the said close of the said Sir H. on foot, and with the said 
cattle, and with carts, waggons, and other carriages on and along the 
said way there from the said mansion-house, &C., called M. in, through, 
and over the said close in which, &c., in the said declaration mentioned 
in the said way into the said place called Washington, and from thence 
back again in the said way unto the said mansion-house, &c, called 
M,, using the said way for the purpose and on the occasion aforesdd, 
as it was lawful for him to do for the cause aforesaid, and in so doing 
the said defendant, as the ten^pt of the said William, at the said se- 
veral times, with his feet in walking, &c. &c. 

Tho. Walker. 

R^katlon, And the said Sir Harry, as to the said plea of the said defendant by 

p. 23ft. Y^^ secondiv above pleaded in bar as to the breaking, &c, says, that 

by reason of any thing in that plea alleged (precludi non) ; because he 

says that the said defendant, at the said several times when, 3cc. of 

his own wrong broke and entered the said closes in the said decla- 

Defendanu, ration mentioned, and with his feet in walking trod down, trampled 

dei^fttri^^' upon, spoiled, and consumed the said grass there growing, and with 

the said cattle eat up, depastured, spoiled, and consumed the said 

other grass there mowing, and with the said carts, waggons, and 

other carriages crusned, squeezed, and spoiled the said other grass of 

the said Sir H. there, and ploughed up, turned up, and spoiled the 

said grass of the said Sir H. there, and turned up, ploughed, and 

spoiled the said grass, and broke down, prostrated, and destroyed the 

said hedges, gates, and fences in the saia declaration mentioned, and 

the said locks, bars, bolts, and chains wherewith the said were locked 

and fastened, broke off, and wrenched in manner and form as the said 

Traverse of Sir H. hath above thereof complained against him ; without this, that 

^' ^ om- ^» through, and over the said close in which, &c. at the said several 

mon^igh- times when, &c. and before then was and yet is a certain common 

way. public highway leading from the village of L. in the said county, into, 

through, and over the said close in which, &c. to the village of W. in 

the said county, for all the liege subjects of our said lord the king to 

go, return, pass, and repass as well on foot as on horseback, and with 

their cattle, carts, waggons, and other carriages in and along the said 

highway in the said close in which, &c., at all times, at thdr free will 

and pleasure, as the said defendant hath in his plea secondly above 

To 3d pica. pleaded in bar alleged; and this, &c,; wherefore, &c. : And the said 
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Sir H* ai to the said plea of the said defendants hj him lastly abovii^ 
pleaded in< bar, aa to uie breddng, &c. (preckuH non) ; because he saya^- ^ bOurit. 
that the said defendant, at the sSd seyeral times when, &c. of bis own' ^ 
wrong broke, &c. &c. in manner and form as the said Sir II, hath above 
thereof complained against them ; without this, that the said WiUkim T^veneof 
Frtmkland, and all those whose estates he hath, and at the said several '^°^^' ^*^* 
times when, &c. had of and in the said mansion-house, &c. from time 
whereof, &c. have had and used, and been accustomed to have and 
use, and still of right ought to have and use for himself and themselves, 
and his and their fisurmers and servants, occupiers of the said mansion* 
house, &C. called M, into, through, and over the said close called the 
road, in which, &c. into a certain place called W, and so from thence 
back again in, through, and over the said close called the Road in which, 
4^. unto the said mansion-house, &c. called M. to go, pass, and repass 
on foot, and with his and their cattle, waggons, carts, and carriages^ 
every year at all times of the year at their will and pleasure, as be* 
longing and appertaining to the said mansion-house, &c. and for en*' 
joying, receivmp, and taldng the profits thereof, as the said defendant 
lial^ in his said plea lastly above pleaded alleged; and this, &c.; 
wherefore, &c. 

F. Duller. 
The Rejoinder commonly takes issue on the traverse of this public 
right, and if there be a new assignment the plea is not guilty. See 
other precedents, 9 Wentw. Index, Ixi. 

Plea of right of way by prescription. 

First plea — General Issue. 

Second plea. After enumerating the trespasses^ Sec, proceed thus : 

2 Chit. p. 621. 

And the said C. D. further saith, that he the said C, 2). long before private v«f^ 
and at the said several times, when, &c. was and still is seised in his *JS'S5°^fce- 
demesne as of fee, of and in a certain close, called « hSu«^ * 

contiguous and next adjoining to the said close, in which, &c. and 
that he the said C D. and all those whose estate he now hath, and at 
the said several times when, &c. had of and in the said close called 

from time whereof the memory of man is not to t^e 
contrary, have had and used, and have been accustomed to have and 
use^ and^of right ought to have had and used, and the said C, D, at 
the said times, when, &c. of right ought to have had and used,, and^ 
still of right ought to have and use, a certain way for himself aiid 
themselves, and his and their servants, farmers and tenants, occupiers 

of the said dose called , to pass and repass on foot and with 

horses, mares, ^dings, and other cattle, from a certmn common 
king's highway, m the parish of aforesaid, into, through, 

over, and along the said close of the sdd A, S, called -^ 

in- which, &c. unto and into the said close now of the said CD. and 
so from thence back again, unto, into, through and over and along ^e 
said close of the said A* B, called , in which, && 

unto and into the said common king's highway, at all times of the year, 
at his and their free will and pleasure, as to the said close of the said' 
C 2>. with the appurtenances belonging and appertfuning. And the 
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tnd €1 1); biiiii » tciMl af irfi ttid okite^ end Ato 1^ 
MMOD tiioreo^ rad iMNring oaemontQ^mtktmAmay,iadfiMtihk 
mnmau and honct, and mtnt^ mod g«ldiflg», and «arriagefl^ »t tbb aaui 
itveral tirne^ wkm, frc pati awl ripaM» ini by, throogh aadaloDg tiv 
laid waj from tba laid oommoo kinri highway^ into, thfomh^orar, 
aod atang the fldd doM of tha said J. J?, called , ia 

iriuch, a^ unto and into tbe Mdd date now of the lald C. iX and i^ 
doBB thanca back i«;pun, ID, by, thiough, aad alotig the imd wa^» wrto 
and into the said oommod kingfi MAwa^, nting the laid wi^ thaaa 
Ant the puipoie and on the oecanon aforeiaid, as he hurfoUy wai§j^ fo 
die oauie aforesaid, and in to doins, frc 

JiMtify the trtipaiiei nentaonad in the intfoduetory p«t •f 1km 
fdaa. 

See other pfeeedeat^ 9 Wentw« Indet ItiL lxiii« a Ld. ftaynu 

Replication and new eni^lnient, that the traap aw wai cnmii ita A 
odMfwiie than in uuiMf»the way. De inJoriA. mtefae of the iighb 
of Way. 9 Wentw. m. 

Plea of the pKioripdire right when delendtnt hai ckMoa on botir 
ddai of the way. 5 Chit 545. 

Plea of Rigiit of Way by a Copyholder. 

See Chit, on Plea^ng, VoL IL p< 6is. 

Plea of Rjght of a Way by non-existing Grrant. 

First pka-^^General Issue. 

Second plea— Prescriptive Right. 

Third plea. 2 Chit. p. 624. 

^^^wmfmllP ^^^ ^^^ ^ further plea in thit behalf, as to the said sereral sopited 
1^ grant trespasses in the introductory part of the said second plea iaentioned». 
toad therein justified, the said C. i>* by like leave, &c im, (actio n»n, 
at ante, 410, fourth precedent,) because he savs diat he the said C D. 
long before and at tne said several times, when, &c was and from 
theoce hitherto hath been and still is seised in his demesne as of fee 
of and in the occupation of a certain dose, situate, Ijdng, and bei^g 
in the parish of aforesaid t and the said C, 2>. further 

saith, tnat long before any of the said several times, when, &c to wit; 
on, &c. at, &C. aforesaid, by a certain deed made between /. JT. the 
then owner of the said close, in which, &c, and who was then teised 
thereof in his demesne as of fee, and L, M. who was then sdsed in bit 
demesne as of fee of the smd close, now of the said C i>. and whose 
estate therein he the said C D. now bath, but which deed ha^ since 
been lost and des^oyed by accident, and therel<>re cannot be brought 
into the said court liere, and the date whereof is for that reason WhMljr 
unknown to the said C !>., the said /. JT. so then bung owner of tfaie 
said close, in which, &c. did grant to the said L^ M. so then being the 
owner of the said close now of the said C. D. imd to the heirs and 
assigns of the smd L. M* a certain way from a oertain public king's 
highway, in the parish aforesaid^ iat0| through^ oftr, and doag the 
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oldBc^ ill wfaidii &b. unto and Into tiietaid close now of the iud 
€^ Bii-waiL so back again fi^m the faid last-mentioned closer into» 
fitaei^, evar« and aloo^ the said close, in which, &rc unto and into 
tkb said pdiilic king's h^way, to go, return, pass and rcapass on foot 
li^lnmaelf, and themselves, and his and their servants, ana withbones, 
■iares, and geldings, carts and carriages, in and along Uie said last<4nen« 
tiotted way, every year, and at all times of the year, at his and their 
fiee will and pleasure. By virtue of which said grant, the said C. 2>. 
bdfare and at the said several times when, &c. was and still is entitled 
to aodi way as last aforesaid ; and the said C. 2>. being so seised and 
entitled to such way as last aforesmd, he the said C, 2>. at the said se- 
Tenl timet when, &c having occasion to use the said way, did with his 
servants, and with his said horses, mares and geldings, carts and car- 
riages^ at die said several times when, &c. go, pass, and repass, in, by, 
through, and along the said way from the said common king's highwav, 
into^ Smnigh, over, and dong the said close of the said A. B, in which, 
^bcw vnto and into the said dose now of the said C D, and so from 
thence back again, in, by, through, and along the said way, unto and 
into the said common king's highwajr, uung the said way Uiere for tlie 
purpose and on the occasion aforesaid, as he lawfully might ibr the; 
cause foresaid, and in so doing, &p( 
Justify the trespasses mentioned in the introductory part of the plea. 

Plea of Right of Wieiy from Necessity. 

The safest mode of pleading this right is as a way by a non-existing 
grant. 

See 9 Wentw. Index, Iviii. Ixv. 

The like by Grant, 
See 9 Wentw. Index, Ivi. IxiL 

The like by Custom. 
See 9 Wentw. Index, Ixv. 

Right of Way by a Tenant. 
See Chit. Vol. II. p. 637. 

Plea by a Surveyor for digging Gravel. 
See Chit Vol. IIL p. 550. 
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THE PRINCIPAL MATTERS. 



A. 

ABATEMENT of nuisance in roads. 52. 

judgment of, when necessary, ib, S3, 

the soil of private vmys must not be meddled with if the owner 

occasion the obstruction. 66, 

aliter, if a stranger, ib, 

pleas in. 231. 
ABUTTAL. See Declaration. 
ACCOUNTS. See Booksy Tnuteesy Officert. 

of surveyor must be verified before a justice. 150. 
ACQUITTAL, record of, not evidence for parish. 273. 
ACTION, to recover penalty for using supernumerary horses on the 

highway, when to be brought. 51, 

for obstructing the highway. 52, 53. 

a private way. ib, 

for a particular injury through an obstruction of the highway. 53. 

but not without special damage. 54. 

fmd ordinary diligence must have been used to avoid the obstruc- 
tion. 53, 

for penalties given by the highway act. 183. 
of debt under turnpike act. 185. 

' See Trustees, 
ADDITIONAL TOLLS. See Tdls. 
AD QUOD DAMNUM, writ of. 4, n. 

has rather fallen into disuse. 9, n. 

upon an appeal agsdnst an enclosure under, proof of notice must 

be given. 69. 

repair in cases of. 81. 

when necessary to warrant the building of a bridge. 196. 217. 
AFFIDAVIT, of consent to turnpike bill. 128. 

not liable to stamp, ib, 

what evidence necessary upon it. 129. 
ALE-HOUSES, not allowed on brieves. 198. 
ANNOYANCES, on turnpike roads. 40. 
APPEAL, against diversion of highways. 61. 

against order of justices, under 58 G, III. c. 6B^ when. 62, 63. 

See Notice, 

under enclosure act 68. 

upon ad quod damnum. 69. 

B B 
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APPEAL, 

against order of justices for a division of the rtp$ir b£ t6aiiiii£i 

two porisbeA; 8S, 

against widening roads, not conclusive where there is a detet in 

the order of justices. 1 20. 

generally under highway act. 185. 

under turnpike act. 186. . . ^ 

See Bridges, 
APPENDANT WAYS. 3. 

unalterably attached to the premises to wfaidi they belong; t^ 

might pass without deed, ib, 

cannot be turned into ways in gross. 16. 

See Declaration, 
APPOINTMENT, of turnpike officers. 14a • 

who may not be appointed. 141. 

of highway surveyor. 142. . 
APPORTIONMBNT. See Fme$. 
APPURTENANCES; 

when ways will pass und^f that wonL 17, ta. 

construction of the word. 70. 75. 
ASSESSMENT ; when composition duty is insufficient. 103. 

to pay (br land taken as a public highway. 117. 
ASSIGNMENT. See Mortgages. , 
ASSISE ; when it lies for obstructing a way. S6, Sf49« 
ASSISTANT SURVEYOR. See Surveyw. 
ASSUMPSIT, for the use of a way. 948. 
AWARD, in cases of rights of way. 58. 

when evidence. 273. 



B. 

BANKER, of turnpike trust is in the nature of a treamrer. 151, n. 
BANKRUPTCY, disqualifies a turnpike trustee. 133. . ; 

BATHING ; no common-law right of. 24. 

BOARDS, with names of towns, &c on tiiem, to be put up by turn- 
pike trustees. 128. 
BOND, by surveyor. See Surveyor, 

BONDS, to recover money due from turnpike trusts to be Talid, no^ 

withstanding repeal of acts. 175. 
BOOKS, of proceedings of trusteeibof turnpike roads. 185* 

orders of trustees, to be kept in a book. 137. 

of accounts, to be kept by clerk of trustees. t&. 

by highway surveyor. 149; ' 

See Mortgageg, 
DOROUGHa See Justices, Salary. 
BOUGHS, near highwajrs to be kept cut. «8. 

BOUNDARIES, of parishes, not to be a£^ted where diere if a <E« 

vision of the repair of roads^ 85. 

stones denoting them. 128. ..! 

BOUNDARY STONES. 85. . ... , .:;ji: 

BRIDGE, PUBLIC, a highway. 5. 195. 

highway at the end of, who to repair. 78. 

See PreterUment, 
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RTDQE, PUBLIC, 

owterials exempted from tolls. 1654 
: what • public bricke. \9$» 
bj wttom to be built. 196. 
laifdy how to be got for that purpose. i&. 
mohev how to be pald« ib, 
mxist be well built 197. I 

and in the highway. i6^ 
tiAkof property m. ib, 
tolls of^ not rateable. 198. 
the county to repair pid)lic bridges. 190. 
who to repair. 200. 

corporations. 201. 
all pubhc bridges repoirablie. 15. 
repair of bridges newly built. SOS. 

exceptions to the general rvle, wKicb is binding oik the eoontyy 

&c. SOS. 
when a special consideration should l>e shewn. S04. 
an act of parliament will discharge the eoaiitjr. ift* 
fhreb hundred feet at the ehd of oridge. 905* 
alienation of lands liable to repair will not discharge the pro- 
prietor. i&. 
what repairs to be done. 5N>6. 
widening bridges, t^. 

lict enabUng justices to widen bridgev. doei not ^end to such at 

are i^MdnJbte ratione tenone. 207. 
materials for repair ofy how ifiVbhired. 208. 
what to be done if the owiter do not ttgtee, ib, 
of the costs. 209. 

i^peal. 210. 
jnsticet toiay contract for the repair of. ib. 
when no presentment need be made. t^. 
bridges ot hundreds to be so repaired. 211. 
surveyor to attend to the repmr. t^. 
of the j^resentment for insumdeney. 212. 214. 
coinpositions for repair. 212. 

money for repair to be paid out of the county rate. 21 S. 
. justices at large must jom in the assessment ibm 
■ r^iiur of private bridges. •&. 
remedies tor compelling the rqMur of. 214. 216. 
certiorari taken away. 215. 
fines, to whom paid. ib. 
See Indictmewt, 

contractor must proceed against the right penOBk fsr expeoce of 

rebni}<&ig. 25t« 
See BedaraRon^ EMenec^ New trial, TriaL 
BRIDGE MASTER ; lii^^ of. 208. 
- ' cannot take any otiier than his accustomed fee. ib. n. 
BRISTOL, excepted out of the highway act as to surveyor. 146. 
BURNT CLAY, may be tafcien for repairby sitfn^or. lot. 
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CANAL COMPANIES^ may reduce their tolls for carrying mate- 

riJf^ 115. 
proprietors not liable to certain forfeitures under the f^^pike 

aot,^734. 
CARRIAGES affixed to other carriages, in what proportion liable to 

tolL Z58. 
what excepted from having the wheels measured. 161, 
of royal family exempted from tolU 16^. 
empty. 169. 
CARRIERS; dogs of, to be fastened. 32. 
CARTS, to be drawn on the highway, by how many horses. 29. 
exceptions to the rule, ib, 
weights of, on turnpike roads. SO. 
weights additionaL ih. 
See R<M wav, Tram-^road* 
not to be len on highway. 40. 
CATTLE, must not be allowed to linger on a highway or turnpike 

road. 3S. 42. 
CENTRE OF THE ROAD ; what. 44, n. 
CERTIFICATE, of abatement of nuisance. S5. 

by justices, that old highway has been sold, &c. 60» 

that new ways are in repair, under BS G. S. c. ^^. p. 69. 
of justices that way is in repair. ^ 297. 
production of a false certificate indictable. \b, 
CERTIORARI, does not lie to remove orders of justices for dividing 

the repair of roads m two parishes^ 85. 
nor to remove a presentment by a justice , until traverse and 

judgment. 88. 
unless the obligation of repair comes in question.' 89. 
but it lies for the king. 88. n. 
further matters concerning it. 186, 188. 

taken away in cases of indictment for the non-repair of public 

bridges. 215. 
but county bridges only, ib, 
and not from the prosecutor, ib, 
CHILDREN, under thirteen, not to drive carts, &c. on a turnpike 

road. 28. 
CHURCH; indictment will lie for stopping way to. 52. 
persons attending, exempted from toll. 166. 
rule does not extend to meetings. 167. 
CITIES. See Justices, Salary. 

CLERGYMEN, unless specially exempted, must contribute to the 

repair of the highways. 1 13. 
exempted from toll when in the discharge of their duties. 16e. > 
CLERK, of turnpike trust not to be treasurer also, nor surveyor. 

141.^ 
COLLECTOR,, of turnpike trust, appointment of. 151. 
what to be done if ne refuse to give up toll-house. 152. 
if he abscond, ib. 
See Penalties, Tolls. 
to attend to the weighing of carriages. 153. 
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COLLECTOR, 

protected in the exercise of his duty. 154. 

cannot gain a settlement as such. 155. 

his appointment cannot be questioned if his right be recog- 
nized. 194. 

not to sell liquor, &c. on bridges. 198. 

See Evidence, 
COMMONER, may compel the surveyor to fill up holes on his com- 
mon dug for getting materials. 109. 
COMMON LAND, not to be sold on a sale of an old highway. 60, n. 
COMMON WAYS; how claimed. 14. 
COMPENSATION MONEY. See TruUees. 
COMPOSITION, for statute duty. 98. 

duty of justice and surveyor respecting it. 99. 

rate of. ib, 

what to be done in case of non-payment. 101^ 

See Penalties, 

how new inhabitants may compound, ib, 

surveyor to pay part to the turnpike treasurer, ib, 

when insufficient, there may be an assessment. 105. 

there must be a notice. 10 J. 

on turnpike roads. 106. 

for tolls. See Tolls. 

for repair of bridges. 212. 
CONFESSION AND AVOIDANCE. 260. 
CONSENT. See Diversion. 

CONSIDERATION, necessary to enforce repair of highway by a 

strange pansh. 79. 

but not when the way is in a particular district of tne same pa- 
rish. Uf, 228. 273. 

must be for repair ratione tenurs. 82. 
CONSTABLE, a party grieved, so as to have costs under 5 W. 8c 

M. 91. 
CONTRA PACEM. See Indictment, 

CONVEYANCES, not affected by repeal of turnpike act. 175. 
C0NVICTION,prior, record of. 175. 

when evidence against parish. 275. 

objections to. 297. 
COPYHOLDER, plea of right of way by. 256. 

evidence of such right. 287. 
CORPORATIONS, may, by consent, agree to a division of the re- 
pair of robds. 88. 

may sell lands to turnpike trustees. 121. 

See Justices, Salary, 

when to repair bridges. 201. 
COSTS, of presentment for non-repair <^ highway. 89.- '' 

given, in what cases. 90. 

awarded to justice^, whether they present or indict, ib, 

who the party grieved, so as to baVe costs under 5 W. & Sf. 91. 

of proceedings to take land to be a public highway. 117. 122. 

See Tolls, Penalties, 

of appeal. 187. 

in civil actions regarding rights of way. 298.^ 

judge's certificate. 301. " . 
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COSTS, 

staying proceecGngs tiil payment of costs in a former acdon, 301. 

attachment for non-payment, against whom. t6. 
COUNTY, to repair highway at the end of bridges. 78. 
COUNTY RATE, liable to the repair of bridges. 213. 
COVENANT, action o( against l^sor for obstrueting way. 58. 
CREDITORS, in apportioning fines due to turnpike roads, t;beir sc 

curities are to be con^id^e^- to 

of turnpike trusts, to consent to the reduction of toil 162. 

may be paid off by lot. 177. 
CROSS-WAY. 15. 
CUSTOM; way claimed by. 9. 23. 

for inhabitants to be exeinpted from the tolls of a feny. 2U* 
CYLINDRICAL WHEELS, ftvoured on turnpike roads. 160. 



D. 

DAMAGES^ in general to be settled by the justice. 130. 
DEBT; action of, under turnpike act. 185. 
DECLARATIONS, 

for disturbing rights of way. 240. 

by reason of possession, ib. 

licence, agreement, &c. 241. 

terminL ib. 

an interest should be stated. 242. 

where the way is stated (way of abuttal"!. t5. 

error in not setting out termini cured aner verdict. 245. 
the word " unto." ib. 
"from." 244. 

some dtle should be shewn. 245. 

quality of the way to be stated, ib, 

parish or yill. ib. 

appendancy. 246. 

of the particular disturbance, ib. 

disturbance of private bridge. 247. 

other declarations, ib. 
covenant. 248. 
assumpsit, ib. 

assise and quod permittat. ib. 

pleas to, should be special if they claim an easement. 249* 

termini of public way need not be stated. 250. 

but if stated, must be proved. 252. 

plea of private way by prescription. 252. 

"occupiers." 253. 
appendancy. 255. 
persons entitled, ib, 

qiiantUy of way. ib. 

termini of private way must be set out. ib. 

plea of right of way by copyholder. 256. 

way how pleaded by particular tenant. 257. 

vay by grant, how pleaded, ib. 

way of necessity how pleaded, ib. 

way how pleaded by a parson. 259. 



Principal Matters^ 87S 

DJECLARATIONfS, 
' way how denied. 259. 

confession and avoidance* 2$0.. ^ 

de injurid, &c. 2(51. . 

duplicity. 2^62. . . 

DEDieATiON, of way to the public, what may be said to be, 10. * ' 
"' ^llmtist'bcrthe^acstof theownerof thisfee. 12. 
"' \jrhether there m^y be a partial dedication. 1^. 3 J. 

if6^ doubt b'ut that it may be definite as to time. i&. 
DBEPS, execution of, on shewing title to a right of way, need not be 

proved. 29.GI. 
DE INJURIA, &c. 261. 
DE PONTE REPARANDO, writ of. 216. 
DIRECnON^POSTS, to be put up by turnpike tnistees. 128. 
DISTRESS, of stray cattle on turnpike roads what wrongful. 43. 104. 

for not paying statute duty assessment. 187. 

for tolls: See Toto, Penalties. 

in computing the time of notice the distress is the real injury, 

not the warrant. 187» 
DISTRINGAS; writ of, to compel the repair of roads. 91. 
DISTURBANCE, to rights of way, declaration for. 24a 
DITCH ; what an encroachment on the highway. 48. 

when to be cleansed by occupier. 82. 
DIVERSION, of highways. 116. 

of footway. 118. - 

statute extends to persons liable ratione tenurs. i$. 

with the consent ox owner. iB, 

which must be under his hand and seal, ih, 

consent by agent insufficient. 119. 

trustees of turnpike may alter roads. 120. 
temporary roads, ib, 
DOGS, of carriers, to be fastened. 32, 
DRAINS, to be cleansed by occupier. 82. 

inhabitants of a town when to repair. 83. 
DRAY ; weight of, in London, &c. . . 

what allowed. 30. 
DRIFT-WAY. 1. 26. 
DRIVERS ; on highways, punishment of, for misbehaviour. 26. 45. 

on turnpike roads the same. 27. 45. . 

one driver to two carts. 28. 

refusing to give their name. ib. 
^ punishment of, for using too many horses on the highway. 29. 

must have notice of information or action for the latter pe- 

;• ' " -'-'M^. 31. 

penalty on, for evading weighing machine. 16. 154. 

penaltpr on, for not using a skic^-pan upon his' wheel. 82. 

for going out of rail-way, &c. more tnan'on^ htitldried yards, ib, 

for not having the nails of wheels countersunk. i3, ' 

SeePffwo^*. ■; ■■ ■ ■'■ ■:-;-^''''- •• ^ ■■•■';' 

E. •■^' •■ 

' ■ * ■ . . . '* ■' 

EJECTMENT, may be brought for an obstruction of the higHv^. S3. 
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EXTRA HALF TOLLS. See ToU$. " '^ ^ ^ ^ 

F. 

FAIR, after twenty yean* usage, no nuisimce. 49. 276. 
FEES, what to be taken for surveyorft* charge by tnagHtrate'^ clerk. 

; 150. 
FEMES COVERTS may 0ell lands to turnpike trustees. iSU 
FENCE on highway, or turnpike road, what an encrosnchment. 4?, 44. 

to be made by trustees after they take land for a road. 123. 
FERRY. What a ferry. 217. 

no action for liot keeping a public boat &. 

but an indictment will lie. t^. 
there may be an action on the case for a dbturboice of the 

■■'*■ • %ht. i6. 
rights of owner of feriy. t6. 

how destroyed, to. 
exemption from tolls of. 218. 

not rateable, id. 
See Evidence* 
FINE for non-repair of highway, to whom they are to be paid. 88, n. 

92.396. 

of the fine in cases of non-repair of highways. 91. 

only one fine upon the same indictment. t5. 

apportionment of. 92. ' 

to be applied towards the repair of the highway. i6. 

See Rate. 

apportionment of, between turnpike and hi^way. 94. 

securities of creditors to be respected. 95. 
• what court to apportion it. ib. 

See Trustees. 

for non-repair of bridges, to whom paid. 215. 

one fine only can be imposed. 216. 
FOOTWAY. See Diversion. 

FORMS OF PROCEEDINGS given by highway and turnpike acts 

to be adheredto. 188. 
FOUNDLING HOSPITAL ACT. Paving rates, lis. 
FUNERALS. Persons attending, exempted from toll. 166.^ 



G. 
GARDEN not to be entered for the repau- of highways by surveyors. 

107.110. 
nor for widening them. 116. 
nor for making temporary ^oads. 120. 
GATES on turnpike roads, without authority of parliameq^ may be 

removed by order of ma^j^itnttes. 39. 
how to open. ib. 
when a nuisance. 48. 

trespass for setting them up improperly. 154, n. 
when they may be removed, &c. 178, 
GRADUATED STONES. 127. 
GRANT. Way claimed by. 9. 
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GRANT, M . / I 

should be by deed. 15. 

difference, howevei*, between appendant ways, and those in 

gross, in this respect ib. 

grantor of way cannot defeat his own licence. 16. 
^ ^ under what words in, a way will pass. 17* 

of the words ** heretofore used." t&. 

of wfiys, shaU be construed most strongly agsonst tihe grantof. 18* 

of ways, when presumed, ti. 

of private way, user of under such grant. 54. 36. 

of way by, how [beaded. 257. 

eyidence of such right. 268. 
GUTOE POSTS. 127. 
GUTTERS; inhabitants when to repair. 83. 
HACKNEY COACHES, stand of, may be removed by commissioners 

ofpavements* 147, n. 

H. 

HAMLET ; liable to repair of ways. 80. .; 

See Indictment, 
HEARSAY; 

See Evidence. 
HEDGES adjoining turnpike roadti and highways to be kept caL 38. 

time for cutting. f6. 39, 

what an encroachment on the highway. 45. 

turnpike roads^ 44. 
HERETOFORE USED; what way yifUl pai^ under these wordi. 17. 
HIGHWAY ; whether it must necessarily be a thoroughfare. 5. 

is infinite, having no termini, ib.n, 

what it is. i6. 

outlets may be part of the highway. 4. 

so turnpike roads, ib. 

and navigable rivers, ib* 

bridges. 5. 

to wnom the soil of it bdongs. i^. ^. 

trespass and ejectment pay be maintained by the propinetor oi 

the soil. ib. 

how claimed. 9. 

what 91 dedication of. 10. 

See Dedication. 

punishment of drivers on, who.inisb^fty^ 26. , .^ :; .^ ^ 

See Driver*. 

diere may be a limited right. 55. ^ . ., / , 

obstructions in. 57. 

^ee OhitructUm». 

encroachments on, forbidden. 45. 

remedies for obstructuig. $2. 

making a new higf way. 60. 

See Exttngvuhment. 

stopping up old way. ib, 

divertiil and turning. 61. 

See Repair. .. 
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HIGHWAY, 

at the end of a bridge to be repaired by the county. 78. 

See PresefUmenif WidihyJDioeraotu 

what roads exempted from the operation of the highway act 

129. n. 

See Trials New Trial. 
HORSES ; how many to be used in a hig^rway. S9. 175. 

regulated by the breadth of the wh^ls of carts and waggons. $b. 

increase of, when licensed by justices^ 51. 

See If^omuftiony Action^ JuiUces* 

of royal family exempted from tolL 165* 

husbandry^ exempted from tolL 166. 

crossing turnpike road> &c. exempted. 167, 168. 
HOUSE, when a nuisance to a highway. 48. 
HUNDREQ, liable to repair ways. 80. 

bridges. See Bridges. 



I. 

INDICTMENT for obstructing the highway. 52. 

to a church, ib, 

not for stopping a private way. ib* 

See Judgment, AbeUement, 

will npt be quashed without the payment of a nominal finefbr the 

non-repair of a road. 91. 

not against collector of tumpike*trust for misbdiaviour. 15S. 

lor neglecting a ferry. 917. 
"^ against a parish for non-repair of highway. 2S0. 

venue, ib* 

day. 221. 

from time immemorial ib. 

termm, ib. 

the nature of the way should be stated. 224. 

length and breadth of way out of repair. 225. 

how stated where the road lies in two parishes. 226. 

way must be aUe^d to be within the parish, ib. 

no person in particular need be namea. ib, 

cofUrapacem. ib, 

against a township. 227. 

the prescriptive liability must be mentioned in this last case. ib. 
' ' against extras-parochial hamlet. 228. 

against a party ratitme tenura, 229, 230. 

of the word «« his." 229. ' 

place of defendant's residence. t&. 

prescntmoit must all^e the ofience to » have been committed 
;; . against the form of the statute. 230. 

' pleas of not guilty, by parish. 231. 

inhabitants. 23J. ^ 

for obstructions. 234. 

vi et annit. ib, . 

for encroachments and nuisances, ib. 

for not performing statute duty, 235. , 

phas to the last-mentioned indictments, ib. 
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iNDICTMENT,^ . . ., ' 

for non-repdr ofbridges. 236. 
J , a p9n$h rony he indicted for such iu>iiHrq»dr, 2^iBt« 

pleas thereto. 239. 

See Evidence, New Trials Trial, 
INFORMATION for using supernumerary horses^ when lo be 

brought. 31. 

for obstructing the h^hway. 52. 

for penalties under highway act. 183, 
IN GROSS, ways may be, 3. 

but they must be passed by deed. 15> 
and cannot be granted over. 16. 

extinguishment of such a way. 73. ' '*■ 

must be alleged as certain. 242. 

^ee Evidence. * 

INHABITANTS may prescribe for a way. 15. 

of a iown, when to repair drains, &c. 83. 

may make bye-laws for the r^air of highways. 86. 

to keep up paved ways and fbotpaths^thin towns, &c. 94. 

may sue for damages done to bn<kes. 199* . - 

who, for the purpose of repairing bridges. 200. 

custom that they may be exempted from the tolls of a ferry, 

good* 218. 

cannot be charged with repair bv reason of tenure. 239. 

not good witnesses in general. See Evidence, 
INJUNCTION against stopping private ways. 52. 58. 
INSOLVENCY disqualifies a person from acting as a turnpike trustee. 

132. 

< - -. . 

J. 

• .-..-. 1, 

JOINDER IN ACTION. 248. 

JUDGMENT of abatement of nuisance. 53. 

necessary only when nuisance continues. 52* ^ 

staying, on convictions, or acquittals concerning rights of way. 

' 294. 

what erroneous. 296. -| 

JUSTICES may mitigate or abolish penalties for unng supemumeraiy 

horses on h]ghwiv|fs. si. 
upon complaint of surveyor, mav order hedges, i&c. to be put. 38. 
wnen they may order strav cattle to be sold. 4^. .' 

or remit the penalty for cattle straying. 43. 
what they are to adjudge concerning the repairs of a rofid which 

is in two parishes. 55, 
thdr duty when the surveyor r^rts that a road is oiit of repair. 

88« 
See Presentment, 
to assess fines for non-repsur, and direct expenses of prose^iition.- 

89. 
to fix rates of composition for the repur of hi^ways. 99» 
may order the pertormance of statute duty in ^ind. 102. 
< what other reguladons they may make on that sulyect ib. 

may order statute duty on turnpike foaids. 104. 
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iiMij direct the dnrerrion of wayBy&c. lis, 

but must not meddle with garden^ &c. IX^, 

how they are to act 117. 

to order the erection of Slide poBtSy&c^ 187. 

of cit^e^ to execute th^ ^^waj act.. ISO. 

to settle damages, ib, ' 

may be joined with turnpike trustees^ ,131. . 
without taking oaths ofqiialificatjbn. si. 

may not act if personally interested. tJ, . . 

to administer oaths, ib, 

to appoint the sunreyor of the ways. 14S, 

not bound to appmnt a sunreyor vom.the ^t returned. 144* 
but a surveyor must be appointed. 145. 

to deliver printed abstracts of act to surveyor. .146. 

what to do, if collectors of tun^nke should abscond. 152. 

to settle disputes as to tolls. 164. 

when they may remove tunq>ike ^tes. 178. 

how to proceed to adjudge penaitaes. 184. 

how to proceed when land is wanted for the erection o^ a )>cidg&. 

196. 

may contract for the repair of bridges. 8^0. 

hundred bridges included. 211. 
to appoint other justices to oversee such r^Mor. t5. 



LAMPS at toll-houses. 179. 

LANDLORD may use a way for various purposes. 55. 257* 

I^SEE may prescribe for a way. 15. 

LESSEES of tolb. See To/It. 

may occupy toll-houses. 179. 
LICENCE revocable. 291. 
LIME exempted from toll. 165. n. 
LIMITATION Of* ACTIONS under turnpike act. 185. 

under the highwav act. 193. 
LISTS of persons liable to do statute duty. 105. 

of persons to be returned for the office of surveyor. 14j. 
what to be done, where there is no list. 144. 

See Penakies. 
LOT, creditors of turnpike trust to be paid off by. 177. 



M. 

Mails exempted from toll. 166. 

QIANDAMUS for removing obstructions in the h%hwsy when to be 

had. 52. 58. 
to surveyor to collect a rat^ for jreimborsing inhalntants. 92. 
not the proper remedy when trustees erect a gate unlaw- 
fully. 1 54, n- 
when, however, it may issue. 163. 
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MANDAMUS, / ^t--^^ , 

to justices to compel them to 4mpo8e.aM!at6' for >tbe fepiuf, pf a 

bridfe* 200* 
MANURE, when exenfipted froin toll. 165. 168. 1?3« ^ - "■ ' 
MARKET, after twenty years* user, no nuisance* 49. 276. 
MASTERS IN CHANCERY not liable to paving rates, ll^* 
MATERIALS for the repair of the highway ; 
what the surveyor may take. 107. 

how he is to be reimbursed if he be c(»npelled to buy ma- 

terialB< 108. 
surveyor may contract for labour, ib, 
punishment of surveyor for sellii^ materials. 109. 112. 

or letting carts, &c. ib. 
time for removing them. 109. ^ ^ 

surveyor to fence off and secure pitif, holes, &c. i&. / 

from turnpike roads. 110. 
surveyor may land them on inclosed grounds, t^idering safisfac- 

notice of taking to owner. 111. 

eompecsation money, how recovered. 112. 
, trustees may buy land for materials. 111. 

or for repositories for materials. 112. .«..., 

canal companies which carry them may reduce theSr toUs. 115. 

for roads and bridges exeiApted from tolls. 165f 

for the repair of bndges,.lu)W obtained. 208. 
MEETINGS of trustees. See Tnutee^. 

on emergencies. 176. . ^ ■ 
MILESTONES ; punishment for injuring them. 46. 
MILL, damaging, by getting materials, no.- 
MINES, under highway, to whbm diey beloi^. ^ 

when old highwa}r is' sold, Jjsservaoon of; 60; ^, 

damaging, hy getting materials, penalC)^. ll«. 
MORTGAGEES to receive money for landb taken bj^ tompike trustees. 

1«3, n. 

justices may act as turnpike trustees although they be mortg^ees. 

151. 

generally, not dnqtUdified to be turnpike trustees. 1^7: . 

to account. 176. 

one may bring ejectmient. ib, 

but he must account to the other miMPt^a^s for tolls!, 177. 

may be paid off, and how. t6. 

keeping unlawful possession of toll gate. ih. 
MORTGAGES of tolls, how to be effected. 174^ 

copies of, to be entered in a book. ib. 

may be assigned. 175. 

to be valid notwithstanding repeal of acts. t^. 

renewal of. 176. 

recovery of subscriptions, ib. .- < ? - . > ; / ..^. ^ 

, I mortgagees to account, ib* 

N. ■■ ■ ■■ '• ■ 

Ni^LSofwheelstobecounter-iunk. 32. ../ 
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NAMES OF OWNERS to be painted on carts, &c. 27, n. 

of towniy &c to be painted on boards, set np by trustees ef. turn- 
pike. 128. 
NAVIGABLE RIVER; cuBtom to have a towing path along the 

bank of. 23. 

See iZttvn 
NECESSITY, way of. 9. 

instances of such a way. 20. . 

unity of possession the foundation of tiie right* 21. 

it u a way by grant, ib, 

must be a convenient way. 22. 

said to be coeval with the necessity which creates it^iedquf 25. 

72. 

may be used extra viam, SI. 

not extinsttished by unity of possession. 71. 

how pleaded. 257. 

howproved in evidence. 290. 
NEW TRIAL, when it may be had. 293. 296. 
NON-USER of a way not an extinguishment. 74. 
NOT GUILTY, by parish to an indictment for nonHr^aii, 231. 

to indictments ror non-repair of bridges. 277. 
NOTICE of appeal under 55 G. 5, c. 68. what it must state. 64. 

of time ol compounding for statute duty. 101. 

of assessment, when insufficient 108. 

of laying lists before justices. 105. 

for taldng materials. 111. 

of meetings of trustees. 135,136. 

of letting tolls. 1 55. 

for the mluction of tolls. 162. 

of paying off turnpike creditors. 177. 

of action under highway act. 183. 

under turnpike act. 185. 

of sqppeal against conviction. 186. 

what notice against turnpike officers good; what not. 192. 

by justices of their intention to contract for the repair of bridges. 

211. 

NOTICES for stopping op highways under 55 G. S. c 68. pp. 62. 65. 

of special sessions. 65. 
NUISANCE ; no time will legitimate it 48. 

indictment for. 234. 

o; 

OATHS of qualification as turnpike trustees, need not be taken by 

justices. 131. 
justices may administer them. ib. 183. 
OBOTRUCTIONS in highway and turnpike roads, as trees. 37. 

hedges and boughs. 38. 

gates. 39. 48. 

stones, &C. 39. 

waggons, &c. 40. 

pit8,&c. ib. 

windmills. 42. 

wall. 48. 
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OBSTRUCTIONS, 

house. 4Bk 

hf ioflMiig waggom to stand in the pnhlie street. 47.* 

a ftir or market acquiesced in for twenty years, no nuisance. 49. 
'0f pnvMe WKfBm' a* 

remedies for obstructions. 52. 

indictment for. 234. 

declaration for. 247. 

evidence on indictments for. 276. 
OCCUPIER of land, when to remove trees, &c. 37. 

to prune hedges, &c. 38. 

his duty respecting gates. 39. ' 

whea to d^se ditches, &c 82. 

See Dedaratum, 

liable for repair in the first instance. 274* 
OFFICERS of tne turnpike trusts to account upon demand. 159. 
proceedings for neglect, ib, 

may apprehend persons ofifending against the turnpike act. 140. 

appointment of. i6. 

salary of. 141. 

to hold their situations notwithstanding new acts. ib» 
OFFICERS' HORSES, when exempted from toll. 167. 
ORDER of justices under 55 G. 5. c. 68. 761. 

enrolment of. 62, n. 

must be made at some special sessions. 64. 

extends to the stopping, as well as diversion of ways. ib» 
ORDNANCE STORES, carriages conveying, exempted from toll. 

167. 17 J. 
OVERWEIGHT, additional tolls for. 163. 

exemptions from such tolls. 173. 
OWNER of carts, &c. penalty on, for the misbehaviofir of his servant 

26. 45. 
for using too many horses on the highway. 29. 
must have notice of information, or action for the latter penalty. 

31, 
penalty oq, for evading wdghing machine. t5. 
for driving carts out of rail-way, &c. 32. 
for not having nails of wheels pr<^>eriy countersunk. K. 
of land, when to remove trees, &c 37. 
of cattie lingering on tumj^e roads, penalty upon. 42. 
See MtUeriaii, 

to be indemnified for ground taken to widen roads. 116. 
See PenaUies^ 
OXEN, two, conndered as one horse in the highway and turnpike 

acts. 31. 



P. 

PARISH. See Repain 

may be indicted for the non-repair of a bridge. 238. 

See Evidence, 
PAVED WAYS, to be k^t up in general at the chafge of inhabitants. 

94. 

c c 
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PAVING ACTS, commiiiionen under, not liable for cnnaegniRntifll 

damikge. 1^ 
PAVING RATfiS, exemption from, lis, &e. 
PAVIOURS, action against 191. 

PENALTIES on owners and drivers of carriages, &c^ for misbehaviour 

on highways or turnpike roads. 26, &c. 45. 
for having too many horses on the highway. 29. 
evading weiring machine. 51. 
not using skid pans. 32. 

driving cartSy &c, from nul-ways for more than 100 yards on 

the turnpike road. <&• 
not having nails of wheels properly countersunk, tft. 
respecting dogs of carriers, ib, 
on surveyor tor not ^vine notice to remove trees. Sec, 37. 
occupier not pruning hedges, &c. 38. 

naving his gate properiy hung. 59. 
for laying stones, &c in highway, w, 
leaving waggons, &c. in highway^ 40. 

other annoyances. t&. 
riding on the way. 42. 

suffering cattle to lin^r on turnpike road. ib. 
encroaching on the highway. 44. 
breakinc; up the same, ib, 
encroachments on turnpike roads. 45. 
persons throwing down posts on highways, &c ib. 
injuring tables of tolls, &c. 46. 
on occupier for not cleansing his dutches. 83; 
for not performing statute duty. 96, 97. 105. 

how applied. 98. 106. 
on surveyor for not delivering lists of persons liable, ib, 

filling up noles, &c 109. 
for damaging mills, &c. in getting materials. 110. 
taking away materials. 111. 
pulling up stakes. 120. 
on surveyor ibr not erecting guide posts. 128. 
for defacing mile-stones, &c. t^. 

on turnpike trustees acting before they take the oath of qualifi- 
cation. 131, 
trustees who violate the act. 133. 

exceptions. 134. 
clerk of trustees for not allowing the use of books. 137. 
officers refusing to produce books of account. 138. 
clerk of trustees for not making out a statement of the re- 
venue of the trust. ib» 
clerk acting as treasurer or surveyor, or vice versd, 141. 
for refusing the office of surveyor. 144. 

on constables, &c. for not returning lists to justices of persons fit 

to be surveyors, ib, 
persons neglecting to cut their hedges after orders of surveyor. 

147; 
assistant surveyor for neglect of his duty. 148. 

same as to the surveyor, ib, 150. 
driver refusing to go back to the weighing engine. 150. * * 
magistrates' clerk for taking more fees than are right, ib. 
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on x;oIIector of turnpike for misconduct in his oftce. 152; ... 
for not attending to the weighing of carrifig^, t&k 
drirer and owners of carriages for not having carriages w^igtied^ 

persons reasdim collector, ib. 

farmers^ 8zc, of tolls for taking a greater toll than the legal 

toll. 156. 

persons resisting the measurement of wheels. 161, 

collector n^lectlng measurement, ib, 
lor evading tolL 164. 
on collectors refusing to ^ve tickets for empty carriages. 169. 

persons claiming exemptions from toll without bemg entitled. 

174. 
mortgagees not accounting. 1 76. 
for injuring lamps at toll-houses. 179. 

feneral; under nigh way act. 181. 
ow recovered, and to whom paid. 182. 
costs and distress, id. 
under turnpike acts. 184. 

costs. 185. 
under former acts. ib. 
on justices respecting appeal. 186. ^ 
do not take away the right of action. 194. 
on persons selling wine, &c. 198. 

sheriffs, &c. making default 209. 
respecting bridges. 216. 
on witnesses makins default. 268. 
PLOUGH ; penalty for leaving it on the highway. 40. 
POST-CHAISES, going or returning empty: when exempted from toll. 

169, 

Cases on the subject. 170, &c« 
POSTS, &c. on highways. 

penalty for injuring them. 45. 
POUND-BREACH; punishment for. 43. 
PRESCRIPTION; ways claimed by. 9. 14, 15. 21. 

one cannot be alleged against another. 59. 

See Declaration. 
PRESENTMENT of highways by justices. 69.~ 

no certiorari for the defendants, until traverse and judgment, ib, 
unless the obligation to repair comie in question. 89. 

may be of highways, bridges, &c. 88. 

may be traversed. 89. 
^ See Costs, Experues, Bridges, Indictment, 
PRESUMPTION of grants of rights of way; when. 18. 
PURPRESTURE. 43. 



QUAKERS; to affirm as tummke larustees. 131. 
QUALIFICATION; oath of by turnpike trustees, td. 

nature of; 132. 

existing; ilot altered by-act of 181^2.' 15. 

Go2 
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QUALIFICATION. 

when lost, UrusteeB become incapedtaled. 132« 
QUARRIES; repair of hi^hwi^. 107. 

bndges. 208, 

QUOD PERMTTTAT; writ of, obsolete, 57. 248. 

QUO WARRANTO. To impeach the franchise of a ferry. 217. 



R. 

RAIL-WAY; carts, &c. must not leave it for more than 100 yards. 

32, 

RATE; to reimburse; when one or two inhabitants have been levied 

upon for non-repair. 92. 
application for reimbursement should be made within a rcsason- 

aibletime. 93. 
parochial ; not on tolls or toll-houses. 114. 
not on ferry. 218. 
way-leave, when rateable. 219. 
RATIONE TENURJE. 

See Evidence, Repair, Connderatwn, Jndictmeni, 

Eersons liable, may contract with turnpike trustees for repair, 94, 
ability, not destroyed by an alteration in the line of road. ib. 
RECTOR entitled to a way. 

to take his tithes home. 21. 

what way he is to use. S5. 

exempted from toll. 166. 

how he may plead his way. 259, 
REDUCTION OF TOLLS. 

JSee Thllt. 
RENEWAL of mortgages on turnpike trusts. 176, 
RENT cannot bsue out of a way as such. 59. 
REPAIR of ways; 

parish to repair of common right. 76. 

township, when, ib, 78. 

lands to continue liable to repair, although aliened. 77. 

exceptions to the rule as to parish, 78. 

See County, Bridge, 

parish when to prove that other persons are liable. 79. 

when the road is within another parish, a consideratioa must be 

shewn, ib. 

See ContideroHon, 

vills, hundreds, and hamlets are liable. 80. 

a private person may be liable rattone tenurts^ by indosure and 

encroachment, id. 

See Inchture, Encroachment 

what road passengers are to make in cases of indosure. 81. 

See Ad Quod Damnum, 

the occupier liable to the repair^ 82. 

of roads in two parishes ; how done. 84. 

corporations may, by consent, avail Uiemsdves of the statutory 

provision on the subject. 85. 

See Boundaries, Appeal, Certiorari. 

of road in two counties ; the whole parish liable. 86. 
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REPAIR; ^ 

what ways to be rqmired. 86« 

when the parish must acquiesce. •&. 

what state of repair the roads should undergo. 87. 

See PresenitnetU, Costs, Fines, 

letting of lands for the repair of highways. 93, 

of turnpike roads, ib. 

See Statute Dtdy, I^aterials, 

of private ways; grantor most frequently chargeable. 114. 

commissioners of inclosiu*e cannot compel the parish to 

repsurthem. U& 

of bridges. See Bridges. 

See Indictment* 
REPEAL OF ACTS, not to affect turnpike securities. 175. 
REPOSITORIES for materials for repair of roads. 1 12. 
REPUTATION $ when to be received as evidence against a parish 

indicted for tion-repair« 271, 
REVIVAL of ways. 74» 

RICHMOND PARK, foot-way through. IBS, n. 
RIDING, &c. upon the footway near the turnpike road. 42. 

penalty for. %b, 
RIVER, NAVIGABLE, a highway. 42. 

custom to have a towing path along the banks of. 23^ 

this right to a towing path does not exist at common law^ 24. 



SALARY of officers of turnpike trusts. 141, 

of surveyor of highways. 144. 

how raised, 145. 

justices of cities, &c. not to allow salary to surveyor without 

assembling the parish. 146 
SALS; of old highways. 60. 
^ which are sometimes subject to a right of way. ib% 

money, how applied. t& 

satisfaction to owner for land by the side of roads. 61, n. 

upon the diverting and turning of a highway. 61. 

under the 55 Geo. III. c. 68. U}» 

order of justices thereupon, i^. 

of lands to turnpike trustees, who competent to sdl. 121. 

of lands which they do not want. 126. 
SCAVENGERS' RATE. 114. 

SCIRE FACIAS, to impeach the franchise of a ferry. 217. 
SECURITY, to be taken by trustees from their treasurer. 141. 

or from other officers, t^. 
SETTLEMENT cannot be gained by toll-gate keeper. 155. 
SKID PANS on turnpike-roads. 32. 
SOLDIERS* HORSES; when exempted from toll. 167. 
SPECIAL DAMAGE, under highway act. 183. 

under turnpike act. 185. 
SPECIAL SESSIONS ; notices o£ 65. 130. 

have no original jurisdiction as to surveyors' aocouQUi* 150. 
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STAGE-COACHES; stanifiiig in the street, when a nvSiudi&^^y' 

when eiempled from a second toiL ' iTa 
STATUTE-DUTY. See Indictment. Ptarsons liable. 95. 

their proportions, ib, 

six day6. tb. 

See CompoiUion* 

bv order of justices may be performed in kind. lOS. 

See Juttieet, 

time when no duty to be performed. 103. 

on turnpike roads. 104. 

of the lists of persons liable. 105* 

may be dispensed with. 106. 

See JEjgempUons. 
STATUTE, creating an exemption from repair; all supposed to have 

cognisance of it. 79. 

STATUTES. 

The acts of {parliament now in force for the regulation of highways, 
bridges, and turnpike roads, are affixed to the work, with pn^ter xefierences 
to the paging. 

Other stattUes noticed are the following 7 
Hen. 8. 37. c. 8. 234. 
Wm. & Mary 5. c 1 1. s. 3. 90. 
Geo. 3. 13. c. 84. [old turnpike act repealed]. 95. 

s. 5S». p. 77. 
34. c. 96. [Foundling Hospital paving act]. 1 13. 
42. c. 90.8, 174. ib. 

c. 109. [general indosure act]. 
8. 8. 67^ 68. 
8. 10. 67. 
8. 11. t6. 

46. c. 46. [locid act}. . 

54. c. 170. s. 5. 155. 

59. c. 30. [Shrewsbury roads to Bai^r ferry, &c.] 129, n. 
c. 48. [the same], id, 

Geo. 4. 7. C. 64. 8. 20. 227. 234. I 

STAYING JUDGMENT. See Judgment. 

STORES, public carriages conveying, exempted from toll. 167. 173. 
STREET; dedication of to the public 13. 
SUBSCRIPTION. See Mortgages, 
SUFFERANCE, way by. 291. 
SURVEYOR, to give notice to remove trees. 37. 

or remove them himself. 38. 

to see that hedges, &c. are cut. ib, 

to see that gates open properly on turnpike roads. 39. 

after notice^ to dispose of stones, &c. placed improperiy in the 

highway; 40. 

of turnpike, to remove annoyances, ib, 

may turn water-courSes. i&. 

his duty respecting them» 83. 

how indemnified. 40. 

his duty when cattle are found lingering on turnpike roads. 42. 

his duty in preventing encroachment. 44. 

may not interfere with private ferry, ib, n. 

his duty respecting town drains. 84. 
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SURVEYOR- r '■■'■■- 

what he is to do where the rood jestendt into two parishes.. 84, 

his duty to compel repair. 87. 

as to statute duty. 95, et seq, 

may compel composition. 98. 

but he must take it equally. 99. 

he must give notice of the time for compounding. 101. 

to pay part of composition to the turnpike surveyor, tft. 

See Penaliiet^ Maieriah, 

to widen highways. 116. 

to erect guide-posts, &c. 127. 

how reimbursed. 128. 

surveyor and clerk of turnpike trust to be separate persons. 141. 

appmntment of highway surveyor. 142. 146. 

See iSd/ieiiy. 

assistant surveyor, when to be appointed. 145. 

nlaried, when to g^e a bond. t6. - « 

death <^, new appmntment. 146. 

to pay 6d, for his charge. 147. 

duty of surveyor. t6. 

assistant surveyor. 148. 

of turnpike ; his duty as to weighing machines, ib, 

not personally answerable. i& 

to collect the assessments, &c 149. 

to keep accounts of tools, &c. ib, 

to produce books, and verify accounts, ib, 

accounts may be disallowed, ib. ' 

to deliver duplicate of books to the succeeding surveyor, ib, 

his executors to account, &c. 150. 

when exempted from toll. 165. 

of county, to supMerintend the erection of public Imdges* 197. 

his duty when bridges are to be widened. 207. 

how to get materius for the repanr of tmdges. 206. 

property of materials vested in him. ib, 

appointed to superintend the repair of bridges. 211. 

Siee Evidence. 
SUSPENSION of rights of way. 74. 



T. 

TENDER OF AMENDS; 

under the highway act. .185. 

under the turnpike act. 185. 
TENEMENT, a way will not pass under that word. 17. 
TERMINI. See Indictment^ Declaration, Evidence. 
THOROUGHFARE, whether cveiy hkhway is. s. 
TICKETS, toll. See Tolls, 

TITHES ; way enjoyed for the purpoto of taking^ how proved. 190. 
TOLL-GATE KEEPER cannot gun a settlement. 1 55. 

bri<ke>toUs not within the prohibition. f6. 
TOLL-HOUSE ; collector revising to give up^ 152. 

name of collector in front of. ib, ' 

not rateable. 164. 

See Mortgages, Trustees, 



TOLL-HOUSE; - - ■ : 

mi^beioldif maleMb 17». 

lessees of tolls nmy occupy them. ib. 
when they may be ejected* 180. 
TOLLS, maybe reduced by canal oofflpanies^ when materiab are oai^ 

ried. 113. 

when to be coUected. 159. 

what may be distnuned for. t&. • ^ 

how to be let. 155. 157« 

mode of biddinff. 156. 

trustees may bid. ib. ' . 

no longer lease than for three years. a6. 

bow to be collected* 157* 

of the tickets, ib, 

lessees may appoint persons to receiTC toUs. 156* 

re-letting tolls, f^. 
. eompontion for. ib. 

what carriages liable to. See Carr%age$. 

of extra hau'-toils. 159,160. 

deduction of. 160. 162. 

but not without the consent of creditors, ib. 

cylindricai wheels psfy less. ib. 

may be advanced again. 163. 

both reduction and adyance to be proportionate, t^. 

reducdoQ of additional tolls, ib. 

additional tolls for over-weigiit. 168. 

for watering roads, ib. 

in general not rateable. 164. 

evfuiing toll. See PenaUiei^ 

justices to settle disputes as to tolls* 164. 
to award costs, &o. 165^ 

exemptions from. ib. 

second tolls on carriages and horses; cases on that subject* 170, 

&c. 

exemptions from tolls for overweight. 17S. 

See Mortgages. 

of bridges not rateable. 198. 

of ferry. See Ferry. 
TOLL-TABLES, punishment for injuring them. 46. 
TOLL-THORGUGH ; the law concerning it. 180, &c 
TOLL-TRAVERS£ for passing over a manor. 4. 

what. 180, &c. 
TOWING-PATHS not pubUc righto. 24. 

connot be used extra viam. 51. 

cannot be extinguished like roods under an enclosure act. 69. 
TOWNSHIP. See Repair, Indidmeni, Evidence. 
TRAM-ROAD, carts, &c used on, not to be more than 100 yards 

along the turnpike road. 32. 
TRAVERSE. See PremdmenL 

in pleading to be tendered. 259. 
TREASURER of tumf^ea. See Swrvetfor. 

reimbursement, for compensation money. 112. 
- iraanrer and clerk of turnfNlke tmst to be separate^persoKa^ 14 1. 

sediKty required from. ib. 151. 

See Banker. 
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TREES on highway, to whom they helong. 6. ; ■ . i . 

when an obstruction in h^hway or tar0{»k« road, STr S9«' r/ 
exceptions. 38. ?. 

time for felling, ib, 
TRESPASS lor obstracting a way « ei armit, 58« . ' .l 

TRIAL for non-repair of ways and bridges, where to be had, S92« 

of private rights, 293. 

See New Trial. 
TRUSTEE, grant of way by, how construed. 20. 
TRUSTEES of turnpike roads, may order ^ud-pani or slipperi. 32. 

may order encroachments to be removed, i4» 

have a discretion to atop voads. ^6, 

their consent required under enclosure acts. 67. 

with whom they may contract for repair. 9£F» 

See Materiaky Diverdon. 

may purchase lands for the improvement of roads. 121, 

what course they are to pursue if persons refuse to sell lands, i&, 

may inflict fines. 122. 

may fence roads. 123. 

to whom they are to pay the compensation mon^ for laad, ih^ 

. i &e. 
when party is not to be found, what to be done* l^iy D* 
into wnat funds to be paid. 124, 

what to be done in cases of a refusal to accept die money, or 

want of title^ ftc 125. 

person in possession entitled |»rj]»ayactr. 126. 

when they are to pay the expenses of conveyance, ib^ 

may sell land which they shall not want, ib* 
the course to be then pursued, ib. 
money how applied. 127. 

of their oaths of qualification, 131. 

omission to take the oaths, will not make thdr acts invaHd^ ib» 

See Qualpleathn. 

what persons incompetent, 133, 

orders of disqualified persons how valid, ib* . 

appointibent of new. 135. 

meetings of, how held, ib. 

See Boakt. 

meetings on emergendes. 136. 

general annual meeting, ib. 

to audit accounts, 138, 

See Security. 

may cause cranes, &c to be erected, 142. i ''\'- i 

Bee ToUSf Mortgages, - •- • - , . 

may pay off their creditors, 177, /^ 

are not personably Uable. f^ 189, ' :' •• j /VO" 

exception. 189. -v. *,?.:.. ^i^iu'-j... 'A 1„ 

doctrine of estoppel, when it does not a^et them« 177, 

their power over turnpike gates and tott4Niafee8»>'l7^ . - ' ^' 

toll-houses, &C. vested in themf l^d^ j..: ':■■: ' ■ ^;.^ • .:■■ 

when they may regain po^sesdon ef tettflumflfik itOa f-- 'J.il .' 

actions against, not to abate by 4Mt)i 9f tnistet; IM*. :i:-.w: 

not in general liablo for e^nsoqu^tiri 4aikng« if th^teneactodl 
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TRUSTEES, "■■■ -^'"v.^:- OZTri^TA^^ 

actions against the whole hody of trastees. 191. 

may direct the brinnng of prosecntions. 194. 

cannot be indicted for non-repair. 230. 

See Evidence, 
TURNPIKE-BILL, ^ee AffidavU. 

TURNPIKE-OATESy punishment for damaging them, 46. See 

Gate$. 
TURNPIKE-ROADS. 

drivers on, subject to penalties for misbehavionr. 27. 

children under thirteen not to drive carts, &c. 28. 

See ObitructionSf Annoyances^ Extinguishment, Repair , Surveyor, 

CoUeetor, Treasurer, 

what roads exempted from tompike act. 129, n. 

revenue of, to be stated. 138. 



V. 

VAGRANTS, carriages conveying, exempted from tolls. 166. 
VENUE. See Indictment, Trial. 
VI ET ARMIS. 234. 
VnX^ liable to rqmir. 80. 



U. 

UNITY OF POSSESSION; the foundation of a daim of ways 

from necessity. 21. 

extinguishment of way by. 70. 
USAGE, of towing paths. 24. 

USER^ adverse of ways for twenty years, sufficient for the presump- 
tion of a grant 19. 

of highway, with how many horses. 29. See Horses, 

of private ways. S5, 

must be at seasonable times. 35. 

by landlord, ib, 

when a person may go extra viam. 50. . 

distinction in this respect between public and private ways, ib, 

exception of a way of necessity. 51. 

W. 

WAG(K)NS, to be drawn npon highways, by how many horses. 29. 

exceptions to the rule, id, 

weights on turnpike roads. SO. 

of ideational weights. f&. 

See BaU-way, Tram-road, 

must not be left in highwav.^ 40. 

when a nuisance in the pupHc street. 40, 
WAGGON-WAYS. 9, n. 17. 36. 
WALL, when a nuisance on highway. 48. 
WATERCOURSES on turnpike roads to be turned by surveyor. 40. 
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WATERING ROADS. 163. 
WAY, RIGHT OF. 

an incorporeal hereditament. 2. 

how claimed. 9. 14, * 

what way. 22. 

the ancient way. ib, 

daim of two ways inconsistent, cannot be supported. 25. 

user of. 83. 

limited, as for agricultural purposes. 34. 

See Rector^ User. 

obstruction of. 49. 

as digging trenches, &c. ib, 

cannot be used extra viam, 50. 

except it be a way of necessity. 51. 
WAY LEAVE. 16. 

when rateable. 219. 
WAYS. 

division of. 1. 3. 

how claimed. 9. 

common ways. 14. 

user of. 26. See User. 

obstruction of. 37. See Obstruction. 

extinguishment o€ 60. See ExHngidshment. 

suspension of. 74. 

revival of. ib. 

See Repair y Indictment. 

WEIGHDra MACHINE. 

penalty for evading. 30. 

may be erected by trustees of turnpike road. 142« 

See Surveyor. 
WEIGHTS ailowable upon turnpike roads. 29. 

table of. «J0. 
WEST LONDON WATER WORKS COMPANY, action against. 

191. 

WHEELS, breadth of, regulates the number of horses to draw carts 

and waggons on the highway. 29. 174. 

nails of, how to be countersunk. 32. 

cylindrical, favoured on turnpike roads. 160. 

measurement of. 161. See Penalties* 

what carriages excepted, ib* 
WIDENING BRIDGES. See Bridges. 
WIDTH. See DivSrsion. 

WINDMILLS, forbidden within 200 yards of turnpike road. 42. 
WITNESS, under highway act. 183. See Evidence. 
WRECK, persons entitled to, must have from necessity a way to 

how such a way is to be proved. 290. 

Y. 
YEOMANRY HORSES, when exempted from toll. 167. 

THJE £K]). 
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